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WUEN at the direction of President Wilson the Food 


Administration Corporation was organized to handle the 
distribution of food during the World War, the eminent counsel 
chosen to erect the corporate structure picked Delaware for its 
organization, and The Corporation Trust Company to be its 
Statutory Representative. .... When at the suggestion of 
President Coolidge the Flood Credit Corporation was organized 
to handle the work of the Mississippi flood relief, the eminent 
counsel chosen to erect the corporate structure picked Delaware 
for its organization, and The Corporation Trust Company to be 
its Statutory Representative. . . . . When as part of President 
Hoover’s farm relief program the Grain Stabilization Corporation 
was organized, the eminent counsel chosen to erect the corporate 
structure picked Delaware for its organization, and The Corpo- 
ration Trust Company to be its Statutory Representative... . . 
When in carrying out President Hoover’s suggestion for resto- 
ration of public confidence in the crisis of 1931 The National 
Credit Corporation was organized, the eminent counsel chosen to 
erect the corporate structure picked Delaware for its organization 
and The Corporation Trust Company to be its Statutory Rep- 
resentative. 

Careful lawyers take no chances with the corporate status 
of their clients. 

The services of The Corporation Trust Company, that alone 
satisfy counsel for such important corporations as those named 
above, and that alone satisfy counsel for most of the great busi- 


ness corporations of the country, should alone satisfy YOU for 
your clients’ companies. 
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VoLuME IX 


HE Special Advisory Committee in the Bureau 
of Internal Revenue has become a more impor- 
tant part of the government’s administration in 

the adjustment of tax grievances than is generally 

appreciated. The purpose of this article is to de- 
scribe its origin and functions, and, to this end, the 
evolution which preceded its creation is pertinent. 


Early Tax Review Agencies 


Before the Board of Tax Appeals was created, the 
Commissioner of Internal Revenue and his officers 
were the sole judges as to whether a deficiency in tax 
as determined by them had to be paid. After paying 
the deficiency an aggrieved taxpayer could sue to re- 
cover, but he could not sue to restrain the Collector 
from collecting the taxes. Revised Statutes Section 
3224 forbade this. 

It was the duty of the Commissioner of Internal 
Revenue to collect taxes rightfully due as expedi- 
tiously as possible, and to avoid the hardships to 
taxpayers caused by taxes collected erroneously, due 
to arbitrary action on the part of Bureau representa- 
tives. The income tax had not been administered 
long before it was recognized that review of the ac- 
tion of revenue agents in the field and of desk audi- 
tors of the Income Tax Unit at Washington was 
necessary. To meet this need the Commissioner 
created an agency to hear appeals from the action of 
the Unit, and called it the Advisory Tax Board. -In 
the latter part of 1919 the name of this agency was 
changed to the Committee on Appeals and Review. 
This Committee was a part of the Bureau of Internal 
Revenue, but was not a part of the Income Tax Unit. 
Impartiality as complete as obtains in the courts 
probably could not be expected of it, but the tax- 
payers had the advantage of consideration by a com- 
mittee entirely separate from the auditors, reviewers, 
and conferees who had been handling the case in the 
Income Tax Unit—a committee which considered 
the arguments with an open mind. 

Originally, the entire committee sat in at the con- 
ference with the taxpayer or his representative and 
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considered the issue. Before the hearing, the case 
was examined, and if a question of law was involved, 
the Solicitor of Internal Revenue was notified, and he 
and one of the members of his office attended the 
hearing. If he was unable to attend he designated 
another member of his office to represent him. The 
first public notice regarding this procedure was is- 
sued in the latter part of 1920, in O. D. 709, 3 CB 370. 


Later, the work of the Committee on Appeals and 
Review increased to such an extent that it was no 
longer possible for the entire Committee to sit in at 
conferences. So, early in 1924, a committee memo- 
randum was issued, A. R. M. 219, III-1 CB 319, re- 
voking O. D. 709. The statement therein that “a 
hearing or an opportunity for a hearing before a 
member is a hearing or an opportunity for a hearing 
before the Committee” indicated one of the changes 
in procedure that was necessitated by the bulk of 
work. This memorandum also prescribed the form 
for the submission of evidence, and, regarding new 
evidence, stated: 


The hearing before the Committee can not be made the 
occasion for the presentation of new evidence. In the event 
that the hearing develops the desirability of new evidence, 
it may be admitted or rejected at the discretion of the Com- 


emittee. If the evidence is admitted, the Committee may in 


its discretion resubmit the case to the Income Tax Unit for 
a further expression of its views upon the issue or issues 
involved. 


This is an indication of the creeping in of red tape 
and the standardization necessitated by the growing 
number of tax cases handled. No reference to the 
Solicitor was made in the new memorandum. Ques- 
tions of law were, however, submitted to the Solici- 
tor’s office and the latter issued memoranda and 
recommendations in special cases. 


When the Revenue Act of 1924, creating the Board 
of Tax Appeals, was enacted on June 2, 1924, the 
Commissioner immediately issued new regulations 
pertaining to appeals and hearings, and first pub- 
lished them as T. D. 3616, III-2 CB 275. The Com- 
mittee on Appeals and Review was abolished, and 
provision was made to have appeals from the action 
of the Unit made to the Solicitor’s office instead of 
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to the extinct Committee, before appeals went to 
the newly created Board of Tax Appeals. 

By the Revenue Act of 1926 the office of Solicitor 
of Internal Revenue was abolished, and a new office 
in the Treasury was created, that of the General 
Counsel for the Bureau of Internal Revenue. Again 
the Commissioner’s Regulations were revised, but 
this time instead of switching appeals from the Unit’s 
action from the Solicitor’s office to that of the Gen- 
eral Counsel, a different procedure was inaugurated. 
“Decentralization” had been effected to a great ex- 
tent in the Bureau. That is, there was a general 
exodus of office auditors more or less voluntary from 
their desks in Washington to positions in the field. 
The new Regulations therefore provided for exami- 
nation of nearly all returns in the field, the work in 
Washington consisting mainly of review of revenue 
agents’ reports, and hearings on protests where the 
taxpayer wished to be heard in Washington. Under 
the new procedure, the final action in the Bureau was 
taken in the Income Tax Unit itself. 


Inauguration of Special Advisory Committee 


In the meantime, the number of cases appealed to 
the Board of Tax Appeals had exceeded all expecta- 
tions. By the end of July, 1927, in about three years 
of the Board’s existence, more than 30,000 appeals 
were filed with it. Of these, more than 20,000 were 
unacted upon, and the number of appeals being filed 
was exceeding the number of cases disposed of. Af- 
ter the enactment of the 1926 Act and the abolition 
of the office of Solicitor of Internal Revenue, there 
was no agency of the Bureau apart from the Income 
Tax Unit to give cases a final review before the Bu- 
reau definitely gave them up. The 60-day conference 
unit in the Income Tax Unit was in operation, but 
its work was confined to those cases where the 60- 
day letters or notices of final determination had to be 
mailed by the Unit before complete consideration. 
Because of the imminent expiration of the statutory 
period of limitations, many of the questions involved 
simple questions of fact or law, not issues necessary 
for consideration by the Board of Tax Appeals. To 
lessen the number of needless appeals to the Board 
by closing as many cases as possible in the Bureau, 
a new agency, the Special Advisory Committee, was 
created, on July 27, 1927. Mr. Joseph K. Moyer, 


former trial attorney in the Appeals Division of the® 


General Counsel’s Office, was named chairman. 


Personnel and Duties 


Originally there were twelve associate members, 
and income tax cases only were handled. On July 
1, 1930, Federal estate cases were added to its juris- 
diction, and two new members were added—attor- 
neys experienced in the administration of the Federal 
estate law. None of the members, however, special- 
izes in certain cases. 

The Committee originally functioned by divisions, 
each division consisting of three members. In addi- 
tion to the Committee members, there are some 50 
or 60 conferees in the Washington office of the Com- 
mittee. These conferees are the persons with whom 
the taxpayer comes directly in contact. They hear 
the case and prepare a conference memorandum 
which is then routed to the division members who 
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pass upon the case individually. Where practicable, 
a member tries to be present at the conferences with 
the taxpayer. The decision of the members is sub- 
mitted to the Chairman, and finally to the Commis- 
sioner. In addition to the Washington personnel, 
the Committee has field representatives in the prin- 
cipal cities of the country. They are picked men 
from the internal revenue agents, ordinarily former 
reviewers or conferees in the field, who were detailed 
to Washington for intensive training before being 
selected as representatives of the Committee in their 
localities. There are 37 field representatives at this 
time. 

The procedure ordinarily followed by the Gov- 
ernment in the audit of income tax returns would 
seem to be very thorough, and to afford opportunity 
for ironing out differences between the taxpayer and 
the Bureau of Internal Revenue. Summarized, the 
steps are: (1) Survey of the return in the Collec- 
tor’s office by an internal revenue agent as soon as 
possible after the return is filed; (2) field investiga- 
tion or office audit; (3) 30-day letter from office of 
Internal Revenue Agent in Charge, with opportunity 
for conference; (4) 30-day letter from Washington, 
with another opportunity for a conference; (5) the 
final 60-day letter. By this time it would seem that 
all had been done that could be done for satisfactory 
adjustment of taxes. But although the procedure 
outlined is the customary procedure it is not manda- 
tory in all cases. If the Government officials see that 
the statutory period for assessing the tax is about to 
expire, they may dispense with all formalities except 
the final deficiency notice. In that event, careful 
consideration can not be given the taxpayer’s side of 
the question, owing to lack of time. And if the Gov- 
ernment officials have information regarding the im- 
pending bankruptcy, the financial shakiness, or the 
intended dissolution of a firm they may assess the 
tax immediately, following the assessment with a 
final deficiency notice. Such assessments, called 
jeopardy assessments, always have been given prior- 
ity by the Special Advisory Committee since its 
creation. 

Originally, it was not the purpose to create a 
new agency to which the taxpayer could appeal. 
Rather, it was intended that the Committee (or other 
divisions of the Bureau) should select the cases to 
be considered. The taxpayer does not have an in- 
alienable right to be heard by the Committee. Such 
consideration is a privilege granted. 

The time for the Committee to act is between the 
date of mailing of the 60-day letter and the date set 
for the hearing before the Board. Ordinarily the 
Committee will grant consideration only after the 
petition to the Board is filed, the time of considera- 
tion being governed by the numerical position of the 
appeal on the Board’s docket. In certain priority 
cases, such as the jeopardy cases described above, 
and in others where the taxpayer has not had an 
opportunity for conference in Washington, the Com- 
mittee will usually undertake to give consideration 
to the cases during the 60-day period within which 
the petition may be filed with the Board. If a mu- 
tually agreeable basis for settlement is reached within 
the period, the taxpayer is relieved of the necessity 

(Continued on page 456) 
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The Income Tax and 


Business Recovery 


By CuHar.es A. RosBerts * 


O a community suffering from business stagna- 

tion and cut-throat competition there has lately 

come the cheering prospect of increased taxes, 

and particularly of increased surtaxes. It is there- 

fore important to consider whether the effect of any 

proposed taxes may be to promote or retard business 
recovery. 

The economic influence of a tax may have little 
relation to its justice or injustice. 
Let it be observed, however, that 
both justice and the economic wel- 
fare of the country require that the 
existing disparity between the in- 
come tax rates of individuals and 
corporations be reduced rather than 
increased. To impose even a 25 per 
cent rate on individuals while per- 
mitting corporations to escape with 
but a 12 per cent tax after allow- 
ances for depreciation, depletion 
and similar reserves, is little short 
of farcical. An increase of the indi- 
vidual surtax rates would operate 
most unjustly upon persons with 
fixed incomes, and would lead to 
further evasion and inequalities 
through the retention of income by 
corporations. 

Let it be further observed that 
the spread of socialistic devices can 
be combatted only by emphasizing 
the profit motive and widening the 
margin of profits permitted by our 
capitalistic system. It is deplorable 
to see Federal Farm Boards, acreage reductions, oil 
prorations, production quotas, rationing of credit and 
similar devices substituted for the free play of supply 
and demand. It is believed that an incidental effect 
of sound income tax policies would be to render the 
regime of profit-making more workable, and mini- 
mize the drift toward cartels, bureaucracy and social- 
ism. We shall here concern ourselves chiefly, 
however, with adjustments of the income tax needed 
to promote the return to prosperity. A 

On the average the United States Government 
collects and disburses some two billion dollars per 
year in income taxes, that is to say, in normal times 
it collects and disburses about $500,000,000 every 
three months. It goes without saying that such oper- 
ations effect an immense redistribution of purchas- 
ing power. How does this redistribution affect the 
progress of business recovery ? 

In America the income tax is chiefly collected from 
prosperous corporations and men of wealth. Wheth- 
er this be just or unjust, it is apparent that the tax 
moneys are taken from those who would have used 
them for expansion of productive facilities, facilities 


* Of the New York Bar. 
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for which we have no immediate need. It is equally 
apparent that most of these moneys, when paid out 
by the Government, find their way quite promptly 
to men of moderate means, resulting in an expansion 
of the public’s purchasing power, for which we have 
the utmost need. To some extent at least the in- 
come tax thus tends to prevent and to cure business 
depressions. 

Unfortunately a dense fog of pop- 
ular delusions has surrounded the 
subject of the income tax. A chief 
cause of these delusions has been 
the failure to distinguish the income 
tax, which cannot be shifted to the 
consumer, from ordinary taxes, 
which enter into costs of production 
and are necessarily passed on to the 
consuming public. Another cause 
of misunderstanding has been the 
common belief that the clear income 
of the capitalist class is limited by 
the income tax, whereas in fact it is 
limited by overproduction and by 
schemes to restrict production, both 
of which lead to business depres- 
sion. The actual effects of the in- 
come tax can be seen more clearly, 
however, if we first consider the 
dominant forces which control the 
course of commerce. 


5. 


The Two Streams of Commerce 

That the prime cause of depres- 
sion is a slackening or contraction of monetary circu- 
lation, has been demonstrated by Foster and 
Catchings in their books on “Money,” “Profits” and 
“The Road to Plenty.” They have pictured vividly 
the two great streams which flow in the commercial 
world—the stream of goods and services flowing 
from producers to consumers, and the reciprocal 
stream of money flowing in the opposite direction, 
from consumers to producers. 

They have noted that these two streams must al- 
ways be of equal volume—that the total money value 
of the goods and services actually moving at any 
given moment must necessarily equal the amount of 
money (including credit) moving in the opposite 
direction. In other words, the total number of units 
of goods and services passing in commerce at any 
given moment, multiplied by their average price per 
unit, must always equal the total amount of money 
(including credit) passing at the same moment. 

In a symposium of the Academy of Political Sci- 
ence on “Business, Speculation and Money,” the 
same proposition is stated by Mr. Carl Snyder as fol- 
lows (p. 32): 

Consider what the equation of exchange means. Is it 
anything more, or less, than that, as Professor Mitchell 
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puts it, the sum of things bought equals the sum of things 
sold; and if things are sold for money, then for a definite 
sum of money or volume of currency and credit only a 
definite quantity of goods ‘can be sold at a determined 
price and rate of turnover. 


The equation is inexorable, and any change in the 
dollar volume of either stream must be compensated 
by changes in the dollar volume of the other stream. 
If, for example, through gold imports additional 
money is forced into circulation, then either the num- 
ber of units of goods and services moving or the 
average price level must rise. 

By like token, when contraction occurs in the 
stream of money (including credit), there must be a 
shrinkage in the number of units moving, or a shrink- 
age in their average price. Such shrinkages, occur- 
ing swiftly and on a large scale, are the very essence 
of business depression. 


Excessive Growth of Invested Capital 


Prosperity brings into play many forces that tend 
to enlarge the volume of commodities offered for sale, 
and at the same time to diminish the money supply 
available for their purchase. We cannot and need 
not repeat here the illuminating discussion of these 
forces in the works of Foster and Catchings. Suffice 
it to say that in prosperous times our great corpora- 
tions and their stockholders reinvest a large part of 
their income “productively,” that is, in the enlarge- 
ment of plants and of their productive capacity. 

Inevitably this swells the volume of goods and 
services offered for sale and disturbs the equation 
between the commodity stream and the money 
stream. At recurring periods the growth of invested 
capital outruns the growth of the public’s buying 
power. Surplus inventories, falling prices and gen- 
eral depression ensue, which wipe out the excess of 
capital, and incidentally destroy much capital nor- 
mally needed by business. 

The modern world tends persistently toward over- 
production. With cyclical regularity the aggregate 
of goods and services produced becomes too great 
for the stream of money to move it. Long experience 
has shown that too much income is devoted to new 
production—to the speeding of additional mill- 
wheels—and too little is devoted to maintaining the 
continuous flow of expenditure by consumers. 

Obviously some device is needed to limit the flow 
of income into the mill-race of new production, and 
to minimize the diversion of income from the great 
money stream which carries the daily interchange of 
goods and services. We shall endeavor to show that 
the American income tax is adapted to perform the 
economic function of taking from investors as a class 
the excess of income which cannot be usefully or 
profitably invested, and of restoring this excess of 
income to the stream of current consumption. We 
shall also endeavor to show that the tax has com- 
pensating effects which more than make good to the 
investing class the moneys so taken. 

Critics of the income tax charge that it deprives 
industry of funds needed for plant expansion. They 
picture the supposed benefits to the public of unre- 
stricted growth of productive facilities, quite over- 
looking the hundreds of arbitrary arrangements 
which the business world has been impelled to adopt 
for limiting production. They fondly imagine that 
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reductions in income tax rates will “relieve” industry 
by releasing to it additional funds for plant expan- 
sion, whereas industry is staggering under the evils 
of overexpansion and would be better off if “re- 
lieved” of the excess profits which are now utilized 
to finance uneconomic competition. 


The Income Tax as a Stabilizer 


The American income tax puts a wholesome brake 
on the growth of productive facilities, and furnishes, 
through governmental expenditures, a needed accel- 
erator to the public’s buying power. Unlike the Brit- 
ish income tax, it falls chiefly on large owners of 
capital and takes from them only moneys which they 
would otherwise waste in excessive production and 
cut-throat competition. This process is indeed 
counteracted to the extent that the proceeds of the 
tax are applied to the reduction of public debt, for 
debt reduction releases capital funds for “productive” 
use; but generally speaking the spending of income 
tax moneys by the Government restores them to the 
stream of current buying power. 

The income tax is like the human heart. Business 
depression represents a stoppage or sluggishness of 
the two streams which are the lifeblood of commerce. 
The tax draws in the moneys which have become 
stagnant, and pumps them into forcible circulation 
in the stream of general buying power, restoring the 
vigor of our commercial life. Without inflation or 
increase in our monetary stock or in the credit struc- 
ture, the expenditure of income tax moneys increases 
the velocity of the money stream and therefore in- 
creases the general velocity of trade. 


II. 
Income Taxes and Costs 


We are told, however, that the income tax in- 
creases the cost of doing business and is passed on 
to consumers in higher prices. It is said that the 
shoe manufacturer, for example, is compelled to 
charge higher prices to offset his increased costs, and 
that in any event his clear income, after paying his 
income tax, must be less than his net income would 
be if no such tax were imposed. These widely held 
beliefs are open to certain criticisms. 

Obviously a tax on net income cannot be an item of 
cost to the man who pays it. By very definition all 
costs are accounted for before net income is reached. 
No cost accountant would treat a man’s income tax 
as part of his costs. 

We must concede that under the name of “income 
tax” one will occasionally find statutes or regulations 
which tax gross incomes instead of net. Thus in 
substance if not in form the heavy British income 
taxes are largely based on gross income. Similarly our 
Federal income tax is imposed on wages and salaries 
without adequate deductions to cover the cost of liv- 
ing, and corporations are often disallowed the deduc- 
tion of true expenses incurred by way of contributions 
to charities. In the case of the Federal tax, however, 
these are minor defects, particularly in view of the 
moderate rates imposed on the lower brackets of 
individual incomes. In the main the Federal income 
tax constitutes an appropriation from net profits and 
is in no sense a cost of doing business, for those who 
pay it. 
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Neither is the tax passed on to the consumer, to 
become indirectly an item in his cost. As Professor 
Thomas S. Adams has observed, this point is im- 
plicitly admitted by the critics who charge that the 
tax deprives manufacturers of the means of extend- 
ing their plants. The unanimous testimony of eco- 
nomists, and the exhaustive researches of our 
National Industrial Conference Board and of the 
British Treasury Committee on National Debt and 
Taxation (the “Colwyn Committee”), have made it 
clear that a tax on net income is rarely if ever shifted 
to others by the taxpayer. To this effect also was the 
speech of Hon. Ogden L. Mills, Undersecretary of 
the Treasury, reported in the daily papers on No- 
vember 12, 1927. 


Price Levels and the Income Tax 


In the very nature of the case a tax on net income 
cannot be shifted. Usually a buyers’ market prevails; 
in other words, overproduction is present or threat- 
ened, and in every line of business the price level is 
determined by the costs of the marginal producer, 
the man who is either losing money or making but 
little profit and who, therefore, pays little or no in- 
come tax. The price level is quite unaffected by the 
rates of income taxation applied to his more fortu- 
nate competitors. 

If it happens, however, that there is a sellers’ mar- 
ket—if, in other words, there is underproduction— 
prices may rise above the costs of the marginal pro- 
ducer, but will be fixed by the value of goods to the 
marginal consumer. In such case the utility of the 
goods to the consumer who has least need for their 
use will fix the price level, regardless of any taxes 
paid by producers. 


No Shifting of Net Income Taxes 


One rarely meets a person who imagines that he 
has succeeded in shifting his own income tax to his 
customers; the common belief is, rather, that other 
taxpayers are accomplishing that difficult feat. The 
absurdity of the belief that the income tax is passed 
on with snow-ball enlargements from producers 
through middlemen to consumers, has been exposed 
with brilliant irony in a parable by Professor Adams: 

We begin, then, as George Ade might describe it, with 
a Modest Business Man who is suddenly attacked by an 
Evil Tax. Before this intrusion he was content with 
a Modest Profit of $100,000. Enraged at the attack, he 
Resolves to raise the Ante, and having done so thrusts the 
intruder into Outer Darkness, where the latter hatches 
plans against a number of other Modest Business Men, 
who, similarly attacked, respond with Equal Courage, until 
the Evil Tax, swollen beyond all recognition, turns his 
assault upon the Defenseless Consumer, who succumbs 
with Great Anguish. 

Moral: Had it not been for the Tax, the Business Man 
would have been content with his Customary Profit. 


Of course, a man generally pays his income tax 
out of moneys derived from his customers. The im- 
portant point is, that he cannot raise the prices 
charged to his customers in order to compensate for 
his own income tax. It is, therefore, clear that a tax- 
payer’s costs cannot be increased indirectly by rea- 
son of the imposition of income taxes on his suppliers. 

Since the income tax is not an item in the costs 
of him who pays it, and its burden is not shifted to 
consumers, we conclude that the imposition of a tax 
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on net incomes can have no traceable effect on costs 
of production or on price levels except that a high 
income tax tends to stabilize business conditions and 
promote lower costs and lower prices through main- 
tenance of large scale production. 


III. 
Effect on the Taxpayers 


Although the tax cannot be shifted, its “burden” 
is apparent rather than real, and the existence of 
our Federal income tax tends to enlarge rather than 
reduce the clear incomes available for the taxpayer’s 
own use. This follows from the fact that the net 
amount which the capitalist or saving class can take 
from the total product of the community and effec- 
tively retain by way of increased investment is strict- 
ly limited by the rate of growth of the public’s 
buying power. 

The uses to which capitalists can put their net 
gains fall into three classes: 

(a) Current expenditures for non-productive pur- 
poses, such as food, clothes and luxuries. 

Such expenditures serve to maintain the circulation 
of the money stream and deplete the stream of goods 
and services. They therefore tend to ward off busi- 
ness depression. As Mr. Leonard Keesing has ob- 
served, “The demand for luxuries is beneficial if the 
production of necessities is sufficient to cover all re- 
quirements.” The sums so expended may be con- 
sidered as the real compensation derived by the 
capitalist class for its thrift, and include, if they do 
not wholly constitute, the cost of capital to the com- 
munity. 

(b) Income taxes. 

Assuming that exemptions are granted sufficiently 
high to cover a generous scale of living, the income 
tax will represent merely a portion of net profits. 

(c) Clear income remaining, available for produc- 
tive investment. 

The latter item, the “clear income” or reinvest- 
ment fund, is limited in the long run not by the 
amounts devoted to current expenditures and income 
taxes, but solely by the fact that capital assets can- 
not be permanently increased except as provision is 
made for proportionate growth of the public’s buying 
power. 

If, for example, a capitalist uses part of his clear 
income to build a new factory nearer his market or 
nearer his source of supplies, he may personally ben- 
efit by the new venture, but unless there is an in- 
crease in the power and disposition of the general 
public to buy goods such as he produces, the success 
of his new factory must involve the scrapping of a 
substantially equal plant of some competitor and the 
net gain of the capital class will be negligible. In 
fact, if the buying power does not expand sufficiently 
to take the additional product of the new factory, 
other factories will probably be run on a basis which 
does not cover their overhead costs, and profitable 
operation may be rendered impossible for the new 
factory as well as for its competitors. 

We have, therefore, two variables which fluctuate 
in direct proportion. The “clear income” (i. e., the 
net effective addition which can be made to the in- 
vested capital of the community) must vary strictly 
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in accordance with the rate of growth in the buying 
power of the public. In the language of the mathe- 
maticians, the “clear income” derivable by the capi- 
talist class is a function of the growth of trade and 
is not a function of the income tax. 

Theoretically the income tax might be so great 
as to prevent desirable accretions to invested capital. 
So long as overproduction is the constant dread of 
business men, however, we may be sure that the 
tax is not a factor limiting the “clear income” or re- 
investment fund. Until the risk of overproduction is 
eliminated, any increase in the taxes on net income 
will leave the amount of clear income unreduced, and 
(if the additional taxes are applied to current ex- 
penditure and not to debt reduction) will rather tend 
to the enlargement of buying power and a conse- 
quent enlargement of the limits on “clear income.” 

The official Statistics of Income are in striking 
accord with these views. Space forbids an analysis 
of the statistics here, but they accord with the fact 
of common knowledge, that since the adoption of 
the income tax in 1913 the incomes of the wealthy 
have increased in amounts far exceeding the amounts 
of the income tax. 

That the net increase in productive capital is sub- 
ject to natural limitations is corroborated by further 
observations of Mr. Carl Snyder in the symposium 
above mentioned. He says (p. 27): 

Apparently there is, under existing conditions, a fairly 
definite limit to the maximum rate of industrial expansion. 
* %* * This average rate of expansion appears to be, 
for the last half-century and perhaps much longer, close 
to four per cent per annum. It is little higher in the 


periods we think of as prosperity, a little lower in the 
periods of depression. In reality, not a great deal of 


difference. 

Incidentally, the chart iflustrating his remarks (at 
p. 22 of the symposium) shows no slackening in the 
rise of his index of “physical growth of trade” for the 
16 years following the introduction of the income 
tax. It is a fair inference that under the regime of 
income tax “clear income” has increased at least as 
fast as in the years before the tax was introduced. 

On theoretical grounds, it would seem that under 
present conditions the taxation of met income must 
serve to stabilize prosperity ; and statistics of income 
are consistent with the view that this stabilization 
increases the “clear income” of the wealthy classes, 
i. e., their income remaining after payment of taxes. 


British “Income Tax” Distinguished 


It may be asked, then, why England is not more 
prosperous, if a tax on net incomes is so beneficial. 
The British “income tax” is imposed at high rates 
upon the gross receipts of professional and working 
classes, with an utterly inadequate allowance for 
their living expenses (which constitute the cost to 
them of producing their services), while British cap- 
italists are given important exemptions, particularly 
in respect of capital gains and foreign trade. 

The British income tax thus cuts down the buying 
power of the public and leaves the capitalist class 
relatively free to engage in unbridled expansion of 
productive facilities. That unemployment and busi- 
ness depression are chronic in Great Britain is not 
surprising, while American prosperity has been fair- 
ly continuous. 
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The Panic of 1929 


Of course, the American income tax did not pre- 
vent the panic and depression of 1929-1930. One 
need hardly remark that other economic forces were 
present, more powerful than-the income tax. If any 
feature of our income tax contributed affirmatively 
to the panic, it would seem to have been the tax on 
capital gains, as to which certain suggestions are 
offered below. It is worth noting, however, that the 
course of tax revision in this country had weakened 
the favorable economic influence of the income tax. 

For nine years we had had successive reductions of 
income tax rates, chiefly in the higher brackets, re- 
leasing more and more income of the class which 
seeks reinvestment and causes capital expansion. 
Too large a proportion of the Government’s revenue 
has been devoted to debt reduction, releasing equiva- 
lent funds for capital expansion. Concurrently with 
tax rate reductions, and for the somewhat laudable 
purpose of “stopping up loopholes,” the definitions 
and administrative provisions of our revenue acts 
have been tightened too drastically against the tax- 
payer. These changes have resulted in the frequent 
taxation of gross income or even imaginary income, 
and such taxation is as pernicious as the taxation of 
true net income is beneficial. 


IV. 
Enlarging the Margin of Profits 


There is reason to believe that with mass produc- 
tion a steady shrinkage has occurred in the propor- 
tion between the total profits of the community (i. e., 
income taxes plus “clear income”) and the total vol- 
ume of goods produced. In other words, business 
men have found it necessary to conduct business 
with a steadily narrowing margin of profits. The 
financial gunwales of both large and small business 
concerns have thus been lowered and the smaller 
concerns have been less able to ride out the rough 
seas of trade. It is not surprising that under such 
conditions we should have chain-stores and an epi- 
demic of mergers. 

To enlarge the margin of profits which stands be- 
tween business and bankruptcy is, therefore, a prime 
object to be attained, and the income tax presents 
itself as an effective means of accomplishing this 
object. 

Reverting to the three main purposes to which 
income is mainly devoted (current expenditures, in- 
come taxes, and “clear income” used for reinvest- 
ment), we may consider that the current expenditures 
of both the poor and the rich constitute gen- 
erally the cost of production of their services and of 
their savings, while in the case of the rich the sums 
allocated to income taxes plus the “clear income” 
constitute their total profits. We have seen that as 
taxes on net income are increased, “clear income” is 
not thereby diminished, and it follows that the total 
profits which can be realized (i. e., income taxes plus 
“clear income”) will increase by at least as much as 
the amount of the increase in the tax. 


An increase in income tax rates, therefore, tends to 


widen the margin of total profits under which business 
men may operate. 
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This does not mean that average price levels must 
rise; for, as indicated above, the income tax cannot 
affect price levels at all, except as a stabilizer. On 
the contrary, the greatest factor in widening the 
margin of profits is the tendency of the income tax 
to maintain continuous prosperity and eliminate the 
losses of cut-throat competition. 


V. 
Essentials of Tax Reform 


We conclude that the first essential is to tax only 
net incomes, making liberal allowance for costs in 
every form and minimizing so far as possible the tax- 
ation of incomes which would otherwise be expended 
in current consumption. With the same ends in view, 
exemptions should be made liberal to care for many 
cases in which rigid rules or failure of evidence 
would otherwise result in taxation of fictitious in- 
come. 

And the second essential is that the total revenue 
collected by income taxation should be increased 
rather than diminished and should be so expended as 
to flow back into the stream of current consumption 
rather than additional debt reduction. 

For several reasons the increased revenues should 
be derived from corporate incomes. Corporations 
keep more accurate accounting records than indi- 
viduals. They have many incentives to disclose their 
net earnings. They are better equipped than indi- 
viduals to resist erroneous tax rulings. And, most 
important of all, the tax rate on corporate incomes 
is well below the rates applied even to moderate in- 
dividual incomes. 

If, as we have contended, net profits are limited 
by the tendency to overproduction rather than by 
income taxes, an increase of 5 per cent or 6 per cent 
in the corporation rate would not be burdensome, par- 
ticularly when offset by relief for corporations and 
their stockholders along lines proposed below. In- 
deed, an additional tax of 5 per cent or 6 per cent 
seems negligible compared with the shrinkage of 
income which the existing economic regime has re- 
cently produced. 


Tax Measures to Relieve Business Depression 


We can but briefly outline the immediate steps 
which should be taken. The objections which may 
naturally be made to this program cannot be ade- 
quately treated here, but are believed to be not in- 
superable. 6 

(a) The personal exemption from income tax 
should be increased from $1,500-$3,500 to, say, $4,000- 
$8,000. This so-called “exemption” is really a cost- 
deduction and is now inadequate. This change 
would also eliminate two-thirds of the 4,000,000 indi- 


vidual tax returns and make unnecessary the farcical © 


“earned income” exemption. 

(b) The normal tax should be reduced to 1 per 
cent flat, making the maximum tax rate for individ- 
uals 21 per cent. This would minimize the rate of 
tax in borderline cases where the existence of net 
income is debatable. If higher rates must ultimately 
be imposed on larger incomes, it should be done 
through the surtax; but this should be left for future 
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consideration, and there is much to be said for the 
adoption of a flat rate of income taxation, with liberal 
exemptions but without graduation of rates. 

(c) In lieu of exempting dividends from normal 
tax, every stockholder should be given a credit, 
against his total tax, equal to 15 per cent of all divi- 
dends received by him. This is simple justice, as the 
credit would roughly be equal to the income taxes 
which have already been paid by our corporations, 
at the expense of stockholders. Existing law dis- 
courages wealthy directors from declaring dividends, 
and encourages the formation of small holding cor- 
porations which prevent collection of surtaxes. The 
present proposal would result in the dissolution of 
thousands of such holding corporations and the 
declaration of a flood of extra dividends. Probably 
no one measure which could now be adopted would 
do more to divert money from the slack-water of 
corporate surpluses into the stream of current con- 
sumption. Incidentally, this proposal would prob- 
ably increase rather than reduce the revenue from 
income tax. 

(d) A credit should be granted against the estate 
tax, equal, let us say, to double the amount of the 
total income taxes paid by a decedent on capital 
gains during the ten years before his death. This 
would furnish an incentive to realize on capital 
gains and would do much to remove such economic 
evils as are caused by taxation of capital gains. 


(e) An exemption of, say, $50,000 should be 
granted to each corporation or affiliated group of 
corporations. This would furnish some protection 
against taxation: of fictitious income, but its chief 
purpose is to take care of the large number of small 
corporations, whose stockholders are of moderate 
means and should not be subjected either directly 
or through their corporations to rates as high even 
as the existing corporation tax rates. The allowance 
of this proposed exemption, coupled with the 15 per 
cent dividend credit and the allowance of reasonable 
salaries paid by small corporations to their active 
stockholders, should prevent any severe cases of in- 
justice arising from the increase in general corpora- 
tion tax rates suggested below. 


(f) The corporation income tax rate should be 
raised, say to 1624 per cent. This may seem like a 
drastic increase, but, if we are right in the views 
expressed above, it would constitute no actual bur- 
den to the corporations, being more than compen- 
sated for by the increased prosperity which should 
ensue. As compared with the losses of the American 
people from the depression of 1930, which must have 
approximated in amount the total income taxes col- 
lected by the United States in the last ten years, the 
proposed increase is almost negligible, yet it holds 
forth the prospect of recouping a large part of those 
losses. 


(g) To promote the collection of income taxes by 
the States, and thereby permit relief from real prop- 
erty taxes and other burdens on agriculture and in- 
dustry, a credit against the Federal income tax (and 
not, as at present, a mere deduction from income) 
should be granted for income taxes paid to the 
States. 

(Continued on page 453) 






































































































































































































































































































































































































Romance and Reality 


The Law and Practice of General Property 
Tax Assessment in Ohio ~ 


By RALPH THEODORE COMPTON * 


NTIL 1931 tax assessors were required to 
assess all taxable Ohio property at its “true 
value in money”; or so the law stated. An 

investigation of the methods by which the assessors 
attempted to perform this administrative miracle 
casts some doubt upon the probability that all prop- 
erty was so assessed. 

The investigation referred to was 
made by the Subcommittee on Re- 
search of the Governor’s Taxation 
Committee of Ohio during 1930 and 
the first quarter of 1931.1. Its pur- 
pose was to determine the exact 
procedure by which the officials of 
each county assess and collect prop- 
erty taxes. As the report embodying 
the committee’s findings has not been 
published, the decision was made, 
with the consent of the Chairman 
of the Subcommittee on Research, 
Professor Spurgeon Bell, of the 
Ohio State University, to present 
a summary thereof in a series of 
articles. The author has taken the 
liberty of injecting into this article 
occasional comments based on his 
own opinions, formed during a thir- 
teen months’ study of Ohio taxation. 
Few of these critical comments are 
to be found in the official report, 
which was limited to a colorless 
statement of facts found. 

The question which the Committee attempted to 
answer was simply: “By what methods are gen- 
eral property taxes in Ohio assessed and collected?” 
The answer must be sought first in the statutes, 
from which may be obtained the following very 
brief picture of the assessment ideal set up by the 
legislature previous to the session of 1931. 


* Director, Department of Taxation and Governmental Research As- 
sociated Industries of Missouri; formerly Director of Research, The 
Governor’s Taxation Committee of Ohio. 

_ } The Governor of Ohio, in 1929, appointed a committee which was 
instructed, in general, to investigate the State’s tax system and, in 
particular, to devise a method by which the Legislature could exercise 
its new-found powers of “classification.” The Subcommittee on Research 
of this committee, organized to obtain the facts upon which the tax 
revision program would be based, decided, soon after the organization of 
its staff in March, 1930, to supplement its studies of sources of additional 
state revenues by inquiries into the operation of the chief producer of 
local revenues, the general property tax. Two facts seemed self-evident; 
first, that whatever changes might be made in the tax laws, no new 
tax could be expected to diminish to any substantial degree the para- 
mount importance of the general property tax on tangible property, 
real and personal; and second, that the successful operation of this 
tax must depend essentially upon its administration. 

_ In the usual study of property tax administration the starting point 
is a comparison of sales values with assessed values. It was, however, 
manifestly impossible for the committee to undertake such a study. 
Furthermore, sales data gathered during 1930 and 1931 would have 
been of questionable utility in view of the depressed condition of the 
real estate market at that time. The decision was therefor made to 
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Assessment as It Should Be 
Personal Property 

From the pages of the Ohio statutes we find that 
the county auditor is the assessor of property taxes. 
If the law is observed, each person of full age and 
sound mind submits each year under oath, on a form 
prescribed by the State Tax Commis- 
sion, a complete list of his taxable 
personal property or a sworn state- 
ment that he owns no personal 
property. The personal property of 
each individual up to $100 is ex- 
empt, but must, nevertheless, be 
reported. Failure to report before 
May 1 is penalized by denial of this 
exemption. The County Auditor 
may assess omitted property for 
taxes for five years preceding the 
time of discovery, and impose there- 
on a penalty of 50 per cent of the 
taxes due. The auditor also has 
full power to correct or increase 
the valuations of property reported. 
Full responsibility, in the final analy- 
sis, falls upon him to “‘list and assess 
such property at its true value in 
money.” To facilitate such assess- 
ment, the law gives him full author- 
ity to examine all persons under oath 
and to compel the production of 
records. For the further assistance 
of the auditor, the law provides that all courts shall 
report annually the names of all administrators and 
other persons legally in control of estates, together 
with the values of property so held, and that probate 
courts shall make such reports monthly. 

All public utility property is classified in Ohio as 
personalty, but the assessment of such property will 
not be considered in this article. 


undertake an intensive study of administrative practices, without 
attempting to measure the results thereof. 


Field work on this study of procedure was begun during the summer 
of 1930 and continued into 1931. Mr. C. H. Mayhugh, the Committee’s 
field representative, visited each county of the State during the course 
of this investigation and obtained directly from the local officials in 
charge complete and detailed information as to the exact methods by 
which they assess and collect property taxes. This work was sup- 
plemented by a field investigation of both the nature and the results 
of tax collection practices, as well as a comprehensive analysis of the 
problems of collection and delinquency and statistical analyses of the 
extent, growth and character of delinquency, made by Professor A. E. 
Nilsson, of Oberlin College. 


These studies comprised the most extensive task undertaken by the 
Committee, and consumed approximately one-third of its efforts and 
resources. The results were presented in a report of 265 pages, together 
with eighty-eight reports on the individual counties and extensive tabula- 
tions of supporting data obtained through the field investigations. 
Obviously, no more than a summary and brief analysis of the Com- 
mittee’s findings is possible within the limited scope of this article. 
Discussion of tax collection is deferred to a later issue of the Tax 
Magazine. 
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Real Estate’ 


According to law, Ohio real estate is assessable 
every sixth year, beginning with 1925; 1931 is there- 
fore a reassessment year except in counties in which 
the Tax Commission has seen fit to grant postpone- 
ments. As in the case of personal property, ordi- 
nary real estate is assessed by the county auditors, 
with the assistance of such “experts, deputies and 
clerks” as the Tax Commission may approve and 
the county commissioners may provide for. Assess- 
ment forms are to be prescribed by the Tax Com- 
mission, and the necessary maps are to be made by 
the county surveyors at the order of the county com- 
missioners. 

The law specifically provides that “each separate 
parcel of real property shall be valued at its true 
value in money, excluding the value of the crops 
growing thereon,” and that each improvement worth 
over $100 must be separately appraised. 

Despite the provision of a six-year assessment 
period, the responsibility of the auditor does not 
end with the general reassessment. He is also re- 
quired “in any year after the year in which an 
assessment has been made... at any time to revalue 
and assess any part of the real estate . . . where he 
finds that the same has changed in value, or is not 
on the duplicate at its true value in money. A 
Thus, the auditor must review the tax list annually ; 
and this requirement is not satisfied by blanket per- 
centage increases or decreases. In fact the law pro- 


vides specifically against such blanket revisions: 
The action of the county auditor in making a revaluation 
or reassessment of real property in any subdivision of the 


county is to be taken separately with respect to each 
parcel. j 


Revision and Review 


After the original assessments are made, the aud- 

itor is required to lay them before the county board 
of revision (composed of the county auditor, the 
county treasurer, and the president of the board of 
county commissioners). 
This board is directed to revise each return laid be- 
fore it, and to adjust its appraisal to its true value 
in money. The board has power to call witnesses 
and to examine them under oath, but it cannot take 
any action on property not appraised and “laid be- 
fore it” by the auditor during the current year, and 
thus cannot add omitted property. It may not in- 
crease a valuation without giving the taxpayer a 
hearing; nor may it decrease a valuation eee on 
complaint. 

Any taxpayer has the right to appeal his assess- 
ment to this county board, thence to the Tax Com- 
mission, and finally to the courts. 

The Tax Commission has no power to adjust any 
specific assessment not before it on appeal, although 
it may order a flat percentage increase or reduction 
in the valuation of any class of property within any 
taxing district. While these orders are compulsory, 
there has been no effective method of enforcing them. 


Completion of the Tax Lists 
On or before the first Monday in September, the 
auditors are directed to enter on their tax lists changes 
ordered by the boards of revision and the Tax Com- 


mission. Complaints may, however, be filed up to 
December 30. 
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Levies by legislative bodies are required to be 
certified to the auditors before October 1. Taxes 
levied by conservancy districts or by vote of the 
people are excepted from this provision, however, 
and so many districts annually exceed the limits of 
tax rates that can be levied without popular vote 
that it is virtually impossible for most auditors to 
make up their tax lists at the time required by law. 

If the law could be followed, the auditor would 
present to the county treasurer (the collection offi- 
cer), on October 1, a certified duplicate of his tax 
lists, showing on one list, in alphabetical order, the 
names of persons holding taxable real estate and 
(separately) the descriptions and valuation of and 
taxes assessed against each parcel of land or im- 
provement thereon, and on another list, similar in- 
formation for personal property. 

Changes may be made in these duplicates after 
their delivery to the treasurer but the law specifies 
that such changes be entered in the margins of both 
the list and duplicate (without changing the original 
entries on either) and also in a book of “additions 
and deductions” to be kept by the auditor, and certi- 
fied, in each case, to the treasurer. 


Assessment as It Is 
Personal Property 


Certain legal provisions, such as the requirement 
that county auditors, on the first Monday in Sep- 
tember, enter on the tax lists corrections made by 
the Tax Commission after the second Monday in 
September, might appear odd even to the casual 
observer; the absurdities multiply as one reads on. 
But the primary purpose of this brief review of the 
statutes has been merely to provide the setting for 
a discussion of assessment practice; critical com- 
ment is not within its scope. And the actual meth- 
ods by which property is assessed “at its true value 
in money,” regardless of the uniformity of law in 
all counties, are as varied in some respects as the 
whims and fancies of the eighty-eight elected auditors. 

Taking the state at large, the system of personal 
property taxation, to begin with, rests upon a basis 
of self-assessment. 

Seven auditors do not even employ deputies to 
list personal property. In one county the auditor 
instructs his deputies to view livestock. This is 
the only case in which assessors are instructed to 
view any of the property which they are expected 
to “assess.” In one other county they are instructed 
to interview the taxpayers and make out the lists 
with them. In two other counties the assessors do 
this in rural districts only. The remaining assessors 
merely accept the voluntary returns of taxpayers. 

Something more nearly approaching an equitable 
assessment might result if assessors were supplied 
with schedules showing the normal or assumed val- 
ues of various classes of property. An assessment 
made on the basis of such schedules, while it could 
not necessarily be expected to reflect the actual val- 
ues of the items assessed, might be expected to 
result in greater uniformity between taxpayers than 
one depending upon the honesty and knowledge of 
the latter. Such schedules are used in assessing 
automobiles, and in a few counties in the case of 
livestock; but this is all. 
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The assessors distribute assessment blanks per- 
sonally in fifteen counties, and in some districts of 
ten other counties, but most auditors mail the blanks 
to lists of taxpayers, made up, usually, from the lists 
of persons who made returns or were assessed the 
previous year—a list which, of course, must diminish 
each year (as taxpayers move or for some other 
reason disappear from the tax list) unless augmented 
in some way. 

Eight auditors attempt to augment their lists after 
the returns are received by checking these against 
city and telephone directories; and four check auto- 
mobile listings against registration lists. Four aud- 
itors make no attempt to check returns, while an 
additional auditor never checks any but corporation 
returns. Sixty auditors do not check returns against 
any list other than the previous year’s returns or 
assessments. 

In eleven counties the deputy assessors distribute 
the lists to the taxpayers and later check the returns 
against records made at the time of distribution. 

In thirteen counties, and in some districts of two 
others, the blanks are not even mailed out as re- 
quired by law, but are merely deposited at various 
places where the taxpayers may obtain them if they 
so desire. 

Only two auditors claim to enforce the 50 per cent 
penalty for non-listing, although sixteen others told 
the investigator that they enforce the penalty in 
occasional cases (“extreme cases,” or “those in 
which the political influence is not too great”). Ten 
auditors do not even deny the $100 exemption to 
persons not making returns as required. 

When returns are not received from persons on 
the auditors’ lists, two auditors cite taxpayers in to 
show cause why they should not be assessed, but 
the general practice is merely to send deputies to 
interview the taxpayers and secure their lists. A 
few auditors do not go this far, but merely write 
to persons not making returns. Two auditors do 
not check the lists or make any effort to obtain 
returns not voluntarily submitted. 

Auditors in many counties displayed no reluctance 
to discuss the factors of political influence. One of 
the two auditors who. take action against persons 
whose returns are missing stated that “this year 
we are waiting until after election to cite them in,” 
and that, in the case of the many corporations which 
annually fail to provide balance sheets, “we make 
up the returns, and it depends on who they are 
whether we accept their figures or add to them.” 

Negligence reaches even to the courts. Probate 
courts report inventories of estates filed each month, 
as required by law, in sixty-six counties and occa- 
sionally in three other counties, but only four coun- 
ties were found in which the law requiring reports 
is observed by other courts. 

While the law requires sworn returns from persons 
owning no taxable property, only six auditors attempt 
to enforce this provision. 

Thus, the inducement to list taxable property with 
the assessor is in most counties fixed only by the con- 
science of the individual taxpayer. The presentation 
here of any of the specific demonstrations of the in- 

adequacy of this inducement which appear in the 
official report seems unnecessary. 


THE TAX MAGAZINE 








December, 1931 


It is possible to list many kinds of tangible prop- 
erty if the assessor makes a serious effort to do so. 
The subsequent appraisal of this property at its 
“true value in money” is a problem to which the 
author can supply no better’answer now than he 
could at the age of ten, when he witnessed with 
some wonderment the process by which an assessor 
inspected and proceeded to “appraise” the family 
furniture. The best that can be hoped for is prob- 
ably a reasonably uniform appraisal of various similar 
classes of property. Such uniform appraisal is pos- 
sible in the case of certain varieties of tangible prop- 
erty which can be sorted into more or less standard 
classes. 

Few Ohio auditors, however, attempt to attain 
even this approximation of justice in taxation, except 
in the case of automobiles. The information gath- 
ered by the Committee indicates that there is not 
made, in any Ohio County, any serious effort to deter- 
mine the accuracy of statements made in taxpayers’ 
returns. 

Twenty-eight auditors check the valuations each 
year against previous assessments. ‘The result is 
that a taxpayer who is so unfortunate as to have 
once made the mistake of returning his property at 
its full value runs the risk of subsequent full value 
assessments. In the remaining sixty counties there 
is no check upon the taxpayer’s valuation. 

In fact, although the law clearly states that aud- 
itors shall examine and correct all returns and that 
the return is provided for, not as the basis of assess- 
ment, but merely “in order to facilitate the listing 
of personal property,” some auditors expressed to 
the investigators the opinion that since the returns 
were made under oath they have no power to make 
independent or additional appraisals, but are com- 
pelled to accept the valuations at which taxpayers 
appraise their own property. 

While the law provides that the boards of re- 
vision shall examine and revise all returns, this pro- 
vision is so thoroughly impracticable that it is 
surprising to find that these boards actually claim 
to examine all returns in three counties. One other 
board acts on returns called to its attention by the 
auditor. The remaining eighty-four act only on 
complaints of taxpayers. In forty-three counties 
the auditors make no reports to these boards on per- 
sonal property assessments. In the other counties 

such reports as are made and such actions as are 
taken by the boards are mere formalities. In two 
counties the boards never meet. 

The operative property of public utilities is all 
assessed by the Tax Commission. No attempt will 
be made here to describe the methods applied. 
While these methods are open to some question, 
there appears to be sufficient evidence of sincere 
efforts to appraise this class of property correctly 
as to lend considerable support to the view of some 
utility representatives that these properties have been 
relatively over-assessed. 


Real Estate 


The breakdown of the personal property tax which 
has been described in the foregoing paragraphs may 
be attributed, at least in part, to the fact that many 
auditors have, through experience, become convinced 
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of the futility of the administration of the tax on 
tangible personalty in its present form. 

Such is not the case, however, with the tax on 
real estate. This tax remains and will remain the 
chief source of local revenues. By its administra- 
tion must the success of local taxation in Ohio, in 
the last analysis, be judged; yet the assessment of 
real estate appears to be only slightly less lax than 
the assessment of personalty. With a few outstand- 
ing exceptions, such as Cuyahoga County, where 
Auditor Zangerle sets a national example, represen- 
tatives found the actual administration of the tax 
on real estate by locally elected political officials, 
responsible to no one, to be almost universally dil- 
latory, ineffectual and careless. In the average 
county, while the auditor watches the general level 
of assessments carefully, and adjusts it from time to 
time as a means of performing the legislative func- 
tions of raising more revenues or curtailing public 
expenditures, he takes no interest in the adminis- 
trative function of assessing property at its true 
value, and astonishingly little interest in the uni- 
formity of individual assessments. 

Insofar as no general reappraisal of the state had 
been made since 1926, and as few auditors were 
found who were familiar with the methods used at 
that time, the survey of real property tax adminis- 
tration was of necessity confined to the methods of 
making year-to-year readjustments, the status of 
records, and the progress of attempts to prepare for 
the 1931 reappraisal. 

The chief activities of the assessing office during 
the years intervening between general reassessments 
should consist of assessing new buildings and struc- 
tures, reappraising certain properties that have 
changed materially in value, and revising the lists 
of exempt property. These will be discussed in order. 

The first requisite of a satisfactory real estate 
duplicate is a scientific recording system. Thirty- 
three counties were found in which such records 
are kept. Twenty-five of these keep card or other 
special record systems showing the values of all 
buildings on each parcel of land as corrected for 
changes by the boards of revision, and for new con- 
struction and removals. Eight counties make similar 
entries on the records of the previous general re- 
appraisals. Of the remaining counties, forty-eight 
merely make the necessary changes on the dupli- 
cates, while seven make them on the transfer records. 

The latter two methods, followed in fifty-five 
counties, do not provide a complete record of the 
type, size, age and value of each structure on each 
parcel of land (as do the first two methods), but 
show only the total value of all buildings and struc- 
tures on each parcel. In these cases it is impossible 
to determine the values of individual buildings and 
consequently it is difficult for a board of revision to 
act intelligently on complaints. Furthermore, where 
the records show only the aggregate value of all 
buildings on each parcel of land, it is impossible to 
make proper corrections on the duplicate in cases 
of removal or destruction. The law is clear on this 
matter. The auditor “shall note in his plat-book 
separately, the value of all dwelling houses, mills 
and other buildings, which exceed one hundred dol- 
lars in value. .. .” 
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When an adequate record system is kept, there 
remains the task of keeping it up-to-date. The law 
recognizes two ways of obtaining information re- 
garding new structures. Where municipalities have 
systems of building permits, the auditor may obtain 
his information from the registration records. In 
other districts it is provided that owners must re- 
port construction of new buildings to the auditors. 

It was found that the auditors check the records 
of building permits in the cities of twenty-four coun- 
ties. In fifty-six counties there were no consistent 
efforts to list all new structures, while in several 
additional counties the auditors relied entirely on 
the voluntary returns in some districts. 

The assessors of personal property can also be 
directed to list new buildings, and this method is 
followed in all districts of seven counties and in 
the rural districts of seven additional counties. 

Five auditors send out other employees to list 
new buildings. A number of auditors reported that 
personal property assessors list new buildings “if 
they notice them,” and apparently this, together 
with the acceptance of voluntary returns, is the ex- 
tent of the effort to find these properties throughout 
most of the state, even where building permit rec- 
ords are available. In one county the auditor reports 
that he sends out volunteer women to measure the 
sizes and note types, ages and condition of buildings. 

There are two general methods of appraising build- 
ings and structures. The procedure which is com- 
monly accepted as the most scientific is that under 
which the assessor in the field procures the neces- 
sary information (relative to location and type, size, 
condition, etc., of structure) and the valuation is 
made from these data in the assessor’s office. When 
such a procedure is followed, valuation becomes less 
a matter of judgment, and more a matter of measure- 
ment, and the result that may be expected is a more 
uniform appraisal of property. This procedure is 
followed in all districts of twenty-one counties and 
in the municipalities of nine other counties. In the 
remaining districts of the latter nine counties, and 
in the remaining fifty-eight counties, the auditors 
depend upon the judgments of their assessors, who 
appraise the buildings in the field. 

Provision is made in the statutes for the re- 
appraisal, during the years intervening between gen- 
eral reassessments, of specific parcels of real estate 
which have changed in value since the time of the 
last reappraisal. Under an opinion of the Attorney 
General? this law does not permit a horizontal per- 
centage increase or decrease in the valuations of all 
of the property within a taxing district, without giv- 
ing notice to the owners thereof. 

Aside from the cases in which complaints are re- 
ceived from property owners, it was found that 
interim reappraisals of specific parcels of real estate 
are made in only three counties. Yet horizontal 
reductions of valuations by taxing districts were 
made in fifty-nine counties between the time of the 
last general reappraisal and January, 1931. The ex- 
tent of these reductions varied. In nineteen cases 
the reductions affected both land and buildings 
throughout the entire county. In six cases only 
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land was reduced, and in nineteen cases only rural 
land was reduced. An additional five counties re- 
duced valuations of all rural real estate. The remain- 
ing counties made reductions in various combinations 
of properties and areas, such as rural land and all 
urban real estate, all buildings but no land, etc. 

In twenty-seven of these counties the reductions 
were made by and the amounts of the reductions 
were fixed by the auditors with the consent of the 
Tax Commission. In seven cases the reductions 
were ordered (and the amounts of the reductions 
were fixed) by the Tax Commission. In the remain- 
ing counties the amounts of reductions were fixed, 
in twenty-two cases by the auditors, in one case 
by the board of revision, and in two cases by the 
county commissioners ; and in all of the latter twenty- 
five counties the reductions were made without con- 
sulting the Tax Commission. 

It may be interesting to point out at this point 
that several cases of conflict between county auditors 
and the Tax Commission were found. An outstand- 
ing example was reported in the case of Vinton 
County. Here, at the time of the last general re- 
appraisal, the Tax Commission added from 10 per 
cent to 50 per cent to the valuations of property in 
all but four of the taxing districts of the county. 
Subsequently, the Auditor and the Board of Re- 
vision of the county encouraged all property owners 
to file complaints against their valuations. By grant- 
ing the reductions asked in these complaints the 
Board of Revision succeeded in writing off the en- 
tire amount of the increase ordered by the Commis- 
sion. A later case in the same county resulted from 
a complaint in which the owner of a parcel of real 
estate requested a reduction of its appraised value 
from $1,600 to $1,000. The County Board of Re- 
vision refused the reduction, but on appeal, it was 
granted by the Tax Commission. In retaliation 
against this reversal of its action, the Board of Re- 
vision immediately made a 10 per cent horizontal 
decrease in the duplicate of the entire county. 

Besides adding new properties to the duplicate 
and revising previous valuations, the auditor must, 
under the law, annually correct the list of exempt 
real estate in the county. The Tax Commission is 
also empowered to revise the list of exempt property. 
In seventy-six counties the few revisions ordered 
by the Tax Commission are the only changes that 
have been on the exempt list since the time of the 
last general reappraisal. Four counties were visited 
in which no complete list of exempt property is kept. 
In four others the list made at the time of the last 
reappraisal is kept, but the values shown thereon 
are merely approximations, and do not represent 
appraisals of the property. Only one county was 
found in which a complete list of exempt real estate 
is kept and the valuations shown thereon are kept 
up-to-date, as required by law. In another a new 
list is methogically made each year; but the values 
have not been changed since the time of the last 
general reappraisal. Two counties have no lists of 
exempt property, and in these counties exempt prop- 
erty was not appraised at the time of the general 
reassessment. Little information could be obtained, 
of course, regarding the accuracy of exempt lists 
made during the general reassessment, although it 
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was found that in one county the County Court 
House had been omitted from the list at that time. 

The information thus far presented concerns the 
revision of the duplicates between reappraisal years. 
Before passing on to the methods of handling com- 
plaints and revisions and the completion of the dupli- 
cate, such information as was obtained relative to 
methods applied in general reappraisals and prepa- 
rations for the 1931 reappraisals may be introduced 
at this point. 

The most important step in the assessment of 
real property is the determination of valuations. 
The methods by which buildings are appraised have 
already been described. An attempt was also made 
to obtain information regarding land appraisals in 
the various counties. The variations are too great 
to permit detailed discussion at this point. 

A number of the auditors employ appraisal com- 
panies to appraise all or part of the lands of their 
respective counties. Others appraise property with 
the advice of local real estate boards and other 
bodies. Most of the auditors, however, employ as- 
sessors to appraise at least part of the lands, and in 
most of the counties these assessors are brought 
together for instruction in valuation before the ap- 
praisals begin. In some counties, however, asses- 
sors are merely employed and sent out to fix the 
values of property without previous instruction. In 
some cases the assessors are provided with the val- 
uations at which the various parcels of property 
were formerly assessed. In other cases they are 
given only the maps of the districts they are sent 
to assess, although these maps are not always pro- 
vided. In some counties, after the field assessors 
make the original appraisals the auditors attempt to 
equalize these valuations between the. various dis- 
tricts. In short, the methods range from those of 
Cuyahoga County, where the most scientific ap- 
praisal methods are developed and employed, to 
those counties in which the auditors merely send 
out assessors to appraise property at whatever they 
think it is worth, with no instructions and no maps, 
and accept the resulting valuations without subse- 
quent check or equalization. 

As regards preparations for the next reappraisal, 
sixty-seven auditors reported (during the latter half 
of 1930) either that their tax maps and plat books 
were up-to-date, or that the county surveyors were 
then engaged in revising them. In twenty-one coun- 
ties the maps and plat books were obsolete and 
nothing was being done about it. Part of these 
counties were, however, visited before the November 
elections of 1930. Several of the auditors stated that 
they would not, or might not be re-elected and that 
the reappraisals would be the tasks of their succes- 
sors. In cases in which these officers were re-elected, 
preparations for the coming reappraisals may have 
been begun since the field study was made. In 
other cases, as the new auditors did not take office 
until the second Monday in March, presumably no 
advance preparations were made. 

During 1930, the tax maps and plat books were 
up-to-date in forty-six counties. Five auditors had 
no maps and three had no plat books. Ten counties 
had maps and plat books that were correct at the 
time of the last general reappraisal but have not 
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been revised since, while in eleven counties it was 
reported that the maps and plat books had not been 
brought up-to-date for the last general reassessment 
and in seven of these they never had been. 

Aside from revising maps, eighty-one auditors, 
late in 1930, were doing nothing to prepare for the 
1931 reappraisal. A few, however, were having field 
sheets prepared and two reported that they were 
gathering sales data, while two had already revalued 
some of the property of their counties. In a county 
in which the auditor has constantly revised his tax 
list and has added all new structures, little prepara- 
tion should be required for a general reappraisal; in 
fact, a general reappraisal, except for a normal an- 
nual check of property listings and valuations, might 
not be necessary. The information gathered during 
the course of the Committee’s field investigation, 
however, did not indicate that this was the general 
situation. Very few counties appear to make such 
interim revisions in the tax lists as could normally 
be relied upon to insure the continued representa- 
tion on the tax duplicates of each parcel of land and 
each structure thereon at its full value. 


Revision and Review 


After the original assessments are made by the 
auditors the law: provides that the latter shall an- 
nually lay them before the boards of review, which 
bodies shall “forthwith proceed to revise” them. 
Only three auditors in the state comply with this 
provision of the law. These lay only their assess- 
ments of new buildings before the boards. Only 
three auditors reassess any individual parcels of 
property between reassessment years, and these do 
not report their actions to the boards. 

Apparently the statute which provides that the 
boards of revision shall begin on the second Monday 
in July to revise assessments of real estate has be- 
come wholly inoperative, as the auditors did not 
report to the boards at this time in any county. In 
fifteen counties the boards did not meet in June or 
July; in twelve they met for organization purposes 
only, and in ten they kept no minutes of their meetings. 

Thus, the functions actually performed by these 
boards during the years intervening between re- 
assessment years are confined almost entirely to the 
consideration of complaints filed by taxpayers. 

The actual procedure of revision varies from a 
complete failure of the boards to function in two 
counties to an actual view, by its members or their 
assistants, of all property considered in complaints, 
in thirty-eight counties. Forty other boards (or 
their assistants) view property before them on com- 
plaint if they are not familiar with it. 

An attempt was made to find how much the va- 
rious county boards had increased or reduced the 
valuations in the respective counties. In twelve 
counties, however, no records were kept while in 
six other counties the records were not available. 
Of the boards of the other counties, two did not 
meet, four received no complaints on the 1929 assess- 
ments, and three received complaints but granted 
no reductions. The remaining sixty-one county 
boards added $165,900, in the aggregate, to their 
1929 tax lists, and granted reductions aggregating 
$14,930,500. 
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Completion of the Tax Lists 


After changes in valuations are made by the boards 
of revision or the Tax Commission, it is the duty 
of the auditors to make the required entries on the 
tax list and duplicate. Then, as soon as the tax rates 
are known and the auditors have had an opportunity 
to compute and add the taxes due by each taxpayer, 
the duplicates must be turned over to the treasurers 
for collection. The law provides that the duplicates 
be so delivered on October 1. Of course, since levies 
are commonly voted in November it is usually im- 
possible for the auditor to give the treasurer the 
duplicate on the date provided by law. 

No auditor delivered a complete 1929 duplicate 
to the treasurer on October 1. The actual dates of 
delivery of the last sections of the various duplicates 
varied from October 7, 1929, to January 15, 1930. 
Only four auditors completed delivery during Oc- 
tober. Thirty-nine completed delivery during No- 
vember, thirty-eight during December, and seven 
during January. 

The delivery of the duplicate to the treasurer com- 
pletes the assessment of property, with the exception 
of the entry on the tax list and duplicate of such 
changes in assessments as are subsequently ordered 
by the boards of revision or the Tax Commission, 
or for some other reason must be made after de- | 
livery of the duplicate. In cases in which this is 
necessary, the law specifically provides that the 
changes shall be certified to the treasurer, that they 
shall be written in the margins of both the auditor’s 
tax list and the treasurer’s duplicate (without chang- 
ing the original figures) and that they shall be re- 
corded by the auditor in a book of “additions and 
deductions.” 

These provisions of law are complied with in 
seventy-eight counties, but four auditors reported 
that they do not make any corrections, while six 
reported that they merely correct both copies of the 
duplicate without recording the transactions in a 
book of “additions and corrections.” 

The Treasurer of Lucas County reported that the 
auditor there makes changes on the treasurer’s dupli- 
cate without notification, and later merely sends the 
treasurer a list of the changes so made. In this case 
the treasurer pointed out that while he is charged 
with approximately $25,000,000 of taxes when the 
duplicate is delivered to him, yet he receives no 
proper certifications of changes subsequently made 
on this duplicate. 


Possible Remedies 


The Subcommittee on Tax Administration of the 
Governor’s Committee undertook to recommend cer- 
tain modifications of the laws by which its members 
felt that administration might be improved. The 
first of these recognized the general failure of elec- 
tions to provide expert administrators, and recom- 
mended that the passing of examinations given by 
the Tax Commission be made prerequisite to candidacy 
for the offices of county auditor or county treasurer. 
This suggestion was modeled on the Kentucky plan. _ 
This group also recommended that the Tax Com- 
mission be directed to take the initiative in improv- 

(Continued on page 455) 





































































































































































































































































































































































































































































































































































































































































































Local Taxation of the Insurance 









Business in the United States 


HIS paper is the result of a nation-wide survey 
of taxation of the insurance business ?* by local 
jurisdictions. It is written primarily to present 

factual matter; however, the principles involved are 

not wholly ignored. Although admittedly incom- 
plete this analysis presents, it is believed, an accu- 
rate picture of the situation. 

Today twenty states,? principally in the South and 
Middle West, permit municipalities or counties to 
levy some form of tax against the insurance business. 
Three commonwealths compel their counties to im- 
pose special taxes of this nature; one requires only 
those counties forming a portion of a particular sub- 
division to do so; one permits the county to exact a 
charge, if no tax is paid to the municipality; and 
another leaves it entirely to the option of the county.* 
The remaining states prohibit county taxation of the 
insurance business. 


Three legal bases are employed in the imposition 
of taxes by both the municipality and county: (a) 
the agent,* for the privilege of engaging in selling 
insurance as an occupation; (b) the agency, for the 
privilege of engaging in the selling of insurance as a 
business; and (c) the company, for the privilege of 
operating within a specified territory. The term 
agent deserves no further consideration, and the 
meaning of the term company is obvious. Agency,® 
unless defined by the ordinance, denotes the business 
of one, which has had certain rights conferred upon it 
by another; a tax placed upon an agency, therefore, 
is imposed upon the privilege of exercising delegated 
powers and not upon the agent as such. 

Usually the taxes imposed upon the insurance busi- 
ness are levied either at flat rates or as a percentage 


* Instructor in Economics, University of Kentucky. This paper is 
the result of a study made for the Bureau of Business Research. In- 
valuable assistance in its preparation has been rendered by Prof. James 
W. Martin, Director of the Bureau of Business Research, University of 
Kentucky. Thanks are also due to Mr. M. M. Mattison, General Agent 
of the Mutual Benefit Life Insurance Company, Anderson, South Caro- 
lina, for his cooperation in procuring data for South Carolina. 


Sole responsibility for inaccuracies is assumed by the writer. 

1 The term, insurance business, is used in its broadest sense; it is not 
to be construed in any technical fashion. 

2See Table I. 

3 Nebraska is the only state which requires its municipalities to levy 
taxes upon the insurance business (gross premiums of fire companies 
only). See Appendix B. (Will be published in the January issue.—Ed.) 

* As generally defined an agent is one who engages in the solicitation 
of insurance. This does not, however, necessarily mean that a sale 
would have to be completed before one is subject to tax as agent; most 
cities take this view, but a few expressly stipulate that one is not liable 
until after completion of sale. A few cities in Kansas further expand 
the definition of the term. Springfield, Missouri, defines it most ex- 
haustively. Here, an agent is one who represents or does business for 
an insurance company, operating within the city, by soliciting, ‘“‘ad- 
vertising for, or displaying any signs for such insurance company, or 
by displaying or distributing any advertising matter bearing the name 
of such company, or the name of such agent, as its representative, or 
by writing for, or transmitting, to such company any policy or policies 
of insurance for issuance or approval by such company, or by receiving 
or transmitting any application or applications from any person, firm 
or corporation, for insurance with any such insurance company, or by 
receiving for, or transmitting to, such insurance company, premiums, or 
money, or its equivalent, whether the same is received in its behalf, or 
as the agent of the person, firm or corporation desiring or applying 
for insurance, or in any other way representing such insurance company 
in soliciting or carrying on the business of insurance in said city.” 


5 Some few towns in Kentucky and a number in South Carolina use 
the terms agent and agency interchangeably. The insurance tax code 
of Seneca, South Carolina, furnishes an excellent example of failure 
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of gross premiums. The size of the flat rate may be 
uniform for all kinds of companies, agents or agen- 
cies, or it may vary in accordance with the type. 
Deductions may or may not be permitted for re- 
turned premiums or cancellations; they are never 
allowed in the case of cash surrenders or dividends. 
Only occasionally are premiums derived from re- 
newals and from new business distinguished, both 
being almost universally subject to the same rate. In 
those few cases where renewals are exempted the 
advantage accrues to the life and the health and ac- 
cident company.® 


Of 1157 cities reporting 30 or 26 per cent tax the 
agent; 19 or 16 per cent, the agency; and 75 or 65 
per cent, the company. Fourteen tax all three and 
twenty-five levy imposts upon two. In the states 
permitting unrestricted taxation of the insurance 
business there is no pronounced tendency among the 
municipalities of any particular section to tax one 
to the exclusion of the others. There is evidence, 
however, that the number of measures of the tax 
varies inversely with the population of the city. The 
largest cities impose license fees upon either the 
company or the agent. Rarely do municipalities ® 
of from twenty to forty thousand inhabitants resort 
to all three methods, while as a rule smaller towns 
attempt to get as much revenue, and from as many 
sources, as possible. Large cities impose, generally, 
either proportional or graduated rates ® upon gross 
premiums, while the less populous employ only flat 
rates.*® 


License Fees Imposed Upon the Resident Agent 
License fees imposed upon the resident agent, oc- 
cupation taxes, may be arranged into three different 


on the part of the City Council properly to differentiate between the 
two words. The ordinance clearly imposes a tax upon “insurance com- 
panies or agencies,. life, accident, industrial, and all others, except 
fraternal.” In actual practice agent is substituted for agency. The 
original intention of the city law makers was that the representative 
of the company should pay the fee, and upon his failure, the company 
should do so. Recently the collecting official has adopted the method 
of billing the company. The term agent or agency is, however, in other 
towns interpreted to mean that the tax is on the agency. The ordinances 
of Joplin and Excelsior, Missouri, are so construed. Usually when the 
ordinance states that the tax shall be imposed upon the company or 
the agency or company or the agent it is interpreted to mean that the 
company shall be primarily liable for the payment of the tax. See 
Appendix A, which will be published with the concluding part of this 
article in the January issue. 
® Statements are based on Appendix A. 


™Complete data have been furnished by 115 cities; partially adequate 
information concerning insurance taxes of 33 other municipalities has 
been secured. 


8 The words, municipality, city, town, community, and locality, are 
used synonymously in this paper. Southern cities, in most instances, 
use the words fee and tax interchangeably when employed in connection 
with insurance license taxes. 

® Municipalities in South Carolina taxing the insurance business must 
impose graduated rates, Art. 8, sec. 6, South Carolina Constitution 
(1895). The purpose for which this section was drawn has been largely 
defeated by the small towns in inserting only a few brackets in their 
tax schedules, thus making the rates highly regressive. Seneca imposes 
a tax of $12.50 “for the first $100.00 of premiums or less” and exacts no 
further charges from any type of company other than fire. 

1° The size of the city is the measure of most of the flat rate taxes 
imposed within the Yazoo Mississippi Delta District, Mississippi. The 
tax ordinances are formulated by the District Board of Commissioners 
and the revenues collected by the county tax collectors. As such taxes 
are imposed by the District and collected by a county official for the 
benefit of the District, they are more fully discussed in the section on 
taxation of the insurance business by counties. 
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groups: (a) taxes upon insurance agents, irrespec- 
tive of the number of forms sold, designated—fol- 
lowing common parlance—general occupationals; (b) 
uniform rates for all agents, varying from the fore- 
going in that for each company represented the agent 
must pay an additional and equivalent charge, desig- 
nated special equivalent occupationals; and (c) fees 
varying with respect to the type or types of com- 
pany represented, designated special occupationals.™ 
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General occupationals are employed by nine cites, 
which include such widely scattered places as Cin- 
cinnati (O.), Clovis (N. M.), Excelsior (Mo.), and 
Bozeman (Mont.). Of these nine all except one im- 
pose flat rates. Rock Hill, South Carolina, subjects 
agents not connected with regularly licensed agen- 
cies to a graduated tax based on premium income. 
Comparison of the averages for each of the three 
31 See Appendix A. 





Table I 


THE PRESENT STATUS OF TAXATION OF THE INSURANCE BUSINESS BY LOCAL JURISDICTIONS 
(Cities and Counties Taxing or Having the Right to Tax) 


(“‘I” indicates that such a tax is indirectly imposed. 





“P” indicates that such tax is permitted but not imposed by any reporting city) 





OCCUPATION TAX 
STATE CITY 








Alabama ® Yes 


Arizona > Yes Yes Yes Yes No No No No 
Florida ¢ Yes Yes Yes Yes Yes Yes Yes Yes 
Georgia 4 Yes Yes Yes Yes Yes Yes Yes Yes 
Idaho ¢ Pp P P No No No P P 
Kansas f Yes Yes Yes No No No Yes Yes 
Kentucky % Yes Yes Yes No No No Yes Yes 
Louisiana 5 No No No No No No No No 
Maryland ! Pp P P No No No No No 
Mississippi J I I I Yes Yes Yes I I 
Missouri * Yes Yes Yes No No No Yes Yes 
Montana ! Yes Yes Yes No No No No No 
Nebraska ™ No No No No No No No No 
Nevada ® Pp P P No No No No No 
New Mexico® Yes Yes Yes No No No P P 


Ohio P Yes Yes Yes No No No No No 
S. Carolina 4 Yes Yes Yes No No No Yes Yes 
W. Virginia * No No No No No No Yes Yes 
Wisconsin § No No No No No No No No 
Wyoming t P Pp P No No No No No 


®Cities and towns may levy taxes on insurance companies. Tax rates 
must be commensurate with population of municipalities, based upon 
the last Federal census. Counties are not permitted to levy license taxes. 
Laws (1927), Art. 163, sec. 3. Municipal taxes are on flat fee and 
premium receipts basis. Premium taxes are on gross less return 
premiums, received during the preceding year. Agents are exempt 
from municipal taxation if company pays this tax. Rates permitted are: 

5,000 population or less, $10 fee and 1% of premiums; 

5,000 to 10,000, $15 fee and 1% of premiums; 

10,000 to 50,000, $20 fee and 1% of premiums; 

50,000 and over, $50 fee and 1% of premiums. 
Returns with tax payment are filed with the mayor within sixty days 
from Dec. 31. Cities of 65,000 to 150,000 shall collect 50 cents addi- 
tional on license fees under $7.50, and $1.00 additional on 
license fees over $7.49 for “Municipal Employees Pension and Relief 
Fund.” Laws (1927), Art. 163, sec. 3; Art. 534. “Cities and towns 
may collect licenses within the police jurisdiction equal to one-half the 
amount collected within corporate limits.” Laws (1927), Art. 580. 

> “General powers of the common council enumerated: . . . to 
license, tax and regulate insurance agents -” Struck- 
meyer’s Revised Code of Arizona, sec. 373, subsec. 20. 

© Counties, cities and towns may levy a license tax on agents or 
solicitors not exceeding 50% of state license. County may levy a tax 
upon “any business, profession or occupation” carried on within county. 
Municipalities may impose license tax upon same business, not exceed- 
ing 50%. County may not levy tax upon company. Compiled General 
Laws (1927), secs. 1051, 1182, and 6211. 

@Local license taxes governed by the taxing provisions of the re- 
spective city charters. See Home Insurance Co. v. Augusta, 50 Ga. 
= affirmed 93 U. S. 116; Savannah Railway Co. v. Savannah, 112 

a. 164. 

€ Powers of Municipal Corporations: ‘“‘Raise revenue by levying and 
collecting a license tax on any occupation or business within tlre limits 
of the municipality and to regulate the same by ordinance. All such 
taxes shall be uniform in respect to the classes upon which they are 
imposed.”” Compiled Statutes, sec. 3945. 

City may tax insurance business in accordance with the class to 
which it belongs. First class cities have population of 15,000 or over; 
second and third classes, under 15,000. First class cities may levy tax 
upon agents and company. Second and third class cities may impose 
license tax upon occupation, business or profession carried on within 
their limits provided the occupation, business or profession is not reserved 
exclusively to the state or county for taxation. Revised Statutes, secs. 
13-910, 13-101, 14-101, 15-101, and Laws (1925), chap. 101. 

& Cities may impose ‘license fees on franchises, trades, occupations, and 

professions. Carroll’s Kentucky Statutes (1930), secs. 2980, 3058-2, 
3290. 12, 3490-1, and 3637-4. 

h“Jicense taxes may be levied on such classes of persons, associa- 
tions of persons, and corporations pursuing any trade, business, wee 
tion, vocation, or profession as the legislature may deem proper. . 
No political subdivision shall impose a greater license tax than is 
imposed for State purposes. Those who pay municipal license 
taxes equal in amount to such taxes levied by the parochial authorities 
shall be exempt from such parochial license taxes.” Louisiana Con- 
stitution (1921). 

1“The Maryland law makes no provision for special state taxes on 
life insurance companies, to be levied in lieu of all others. Accordingly, 





“TAX ON AGENCY 
COUNTY CITY 
Fire Life Other Fire Life Other’ Fire Life 


No No No No No No No 





TAX ON COMPANY 
COUNTY CITY COUNTY 
Other Fire Life Other Fire Life Other Fire Life Other 


No No No No Yes Yes Yes No No No 
No No No No No No No No No No 
Yes No No No Yes Yes Yes No No No 
Yes Yes Yes Yos Yes Yes Yes No No No 
P No No No No No No No No No 


Yes No No No Yes Yes Yes No No No 
Yes No No No Yes Yes Yes No No No 
No No No No a bg om Yes Yes Yes 























No No No No No No No 
I Yes Yes Yes I I I Yes Yes Yes 
Yes No No No Yes Yes Yes No No No 
No No No No Pp Pp P No No No 
No No No No Yes No No Yes No No 
No No No No P P P No No No 
P No No No No No No No No 


P 
No No No No No No No No No No 
Yes No No No Yes Yes Yes No No No 
Yes No No No Yes Yes Yes No No No 
No No No No Yes No No No No No 
No No No No No No No No No No 








so we are told, certain municipalities in the past have taken advantage 
of the lack of such a restraining law and have levied taxes of varying 
nature on local life agents. These taxes, we believe, however, now have 
been discontinued oo? so that none at present are levied in any 
Maryland cities.” T. Cunneen, Manager, Insurance Department, 
Chamber of Commerce 7 the United States, letter of June 16, 1931. 

J See Appendix B, infra. 

k Municipalities of all classes may license and tax insurance com- 
panies and agents, Revised Statutes (1919), sec. 7976, subsec. XVIII: 
sec. 7674, subsec. XVII; sec. 7612; sec. 8322; and sec. 8497. 

1 “General and Special Powers of City and Town Councils: to license 
all industries, pursuits, professions and occupations and to impose 
penalties for failure to comply with such license requirements.” Revised 
Code, Supplement (1923-27), sec. 5039 (2). 

m See Appendix B infra. 

“The city council shall have the following powers: ‘To fix, impose, 
and collect a license tax on and regulate insurance companies, 
fire, life, and accident, and agents or solicitors for same, surety com- 
panies and agents or Solicitors for same.” Hillyer’s Nevada Compiled 
Laws (1929), sec. 1128, subsec. 10. 

° “The legislative or governing bodies of cities, towns, and ‘villages 
shall have the power to impose an occupation tax upon . . . adjusters 

-. agents and agencies of every kind and character, brokers of 
every kind and character surety companies, bonding com- 
panies, brokerage companies .; and to impose an occupation tax 
on all occupations, professions, trades, pursuits, corporations and other 
institutions and establishments.”” New Mexico Statutes, sec. 90-501. 

P “No fees are assessed against the company. Ohio statutes do not 
permit both the state and the subdivision of the state to enter the same 
field. As the State has preémpted the right, the municipalities are 
barred from assessing insurance companies. Nothing in this statement 
should be construed as meaning that the local jurisdiction may not levy 
occupation taxes, a right which Cincinnati exercises.” Charles Hom- 
meier, Union Central Life Insurance Company, letter of March 5, 1931. 

4 Nothing in Civil Code (1922), Art. 1, Chap. 48 (which imposes pre- 
mium tax) or in any other article shall prevent any municipality from 
levying and collecting license fees or taxes. Civil Code (1922), sec. 4067; 
see also secs. 4526, 4545, and 4643. 

® No direct reference can be furnished from the statutes relative to 
taxation of the insurance business. Annotation by reviser following 
sec. 9, p. 254, Code (1929), reads “That part of sec. 18 c. 32, Code 
(1923), limiting municipalities to the amount of the state license is 
omitted. It was designed primarily to apply to liquor business and is 
therefore obsolete.” 

* No municipality may levy a tax against the insurance business in 
Wisconsin. However, we classify a tax on fire insurance premiums 
collected within Milwaukee as being a local tax. We can give no fur- 
ther description of this tax. ‘The only local tax on insurance companies 
here is an indirect tax levied thru the state on the basis of 2 per cent 
of fire insurance premiums | collected in the city. Part of this tax is 
remitted back to the city.” John L. Grunwald, Assistant - > eae 
to the Mayor of the City of Milwaukee, letter of March 13, 1931. 

t The municipality may levy an occupation tax. “Occupational taxes 
are called for in some cities, but at present, we believe, none are being 
collected.” T. F. Cunneen, Insurance Department, The Chamber of 
Commerce of the United States of America, letter, June 16, 1931. 
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classes of occupation taxes reveals that the burden 
imposed upon members of the general occupational 
group is the most moderate. The rate range is from 
$5.00 in La Grange, Kentucky, to $25.00 in both 
Paducah and Frankfort, Kentucky. The arithmetic 
mean is $14.75.}? 


Relatively few municipalities resort to the special 
equivalent occupational. Maysville and Mt. Vernon 
(Ky.), and Phoenix (Ariz.) levy a charge of $5.00. 
Ft. Pierce, Florida, and Macon, Georgia, exact $25.00 
from every agent for each company represented. 
Although the average of these fees is $13.00 the bur- 
den upon each agent is high as many solicitors sell 
coverage for at least two companies. 


Special occupationals are imposed by a slight ma- 
jority of the cities. Flat rates are levied by all ex- 
cept one municipality in South Carolina. Five cities 
are known to tax life agents specifically ; two impose 
$50.00," one charges $40.00, and another $15.00, 
while Columbia, South Carolina exacts $30.00 from 
those not connected with regularly licensed agencies. 
Five communities tax fire agents; one charges $40.00, 
one $30.00, one $25.00, and one $10.00, while Spar- 
tanburg, South Carolina, levies 2 per cent on pre- 
miums collected. The smallest range of rates on any 
class of agents taxed by more than two cities is 
found in the case of the imposts on health and acci- 
dent men. One city imposes a tax of $25.00, another 
$30.00, and the third $40.00 on this class. One of 
the two cities which tax health representatives im- 
poses $10.00 and the other $15.00. The range of rates 
is greatest in the case of the taxes which are as- 
sessed by four cities on accident solicitors. The 
smallest tax imposed on this class is $10.00 and the 
largest $50.00. Columbia, South Carolina assesses 
accident agents not connected with locally licensed 
agencies at $30.00. The other city taxing accident 
representatives levies $40.00. One of the lowest flat 
rates on agents is $5.00 and is collected by one city 
from plate glass representatives. Of the other three 
cities taxing plate-glass solicitors, one collects $10.00, 
another $15.00, and the other $30.00. Four cities 
single out industrial or debit men. for taxation at 
rates varying from $15.00 to $50.00. There are only 
two cities taxing surety agents. One of these im- 
poses $30.00 and the other $40.00. One town levies 
an impost of $10.00 on the guaranty and another a 
tax of equal amount on the marine representative. 
Several citi¢és impose special rates on casualty or 
indemnity agents who have not been subjected to a 
variable tax according to type; two assess the cas- 
ualty, one levying a tax of $40.00 and the other 
$15.00, while an equal number of different cities tax 
the indemnity representative, one charging $40.00 
and the other $25.00. One town imposes a tax of 
$5.00 on each fraternal agent. 


Thus it appears that cities imposing variable rates 
levy heavier taxes on life agents, while fire,* indus- 
trial, and surety solicitors bear equal, but somewhat 


13 Hopkinsville, Kentucky levies a tax on life agents only. 

“The cities, with their respective rates, are: Bozeman, Montana 
$6.00 ; Carrollton, Kentucky $10.00; Cincinnati, Ohio $15.00; Clovis, 
New Mexico $12.00; Excelsior, Missouri $20.00; Frankfort, Kentucky 
$25.00; La Grange, Kentucky $5.00. Rock Hill, South Carolina, imposes 
a tax of $10.00 on gross premiums of $5,000 or less and $0.50 “for each 
additional $100.00 or fractional part-thereof, per year.’ 
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lighter burdens. The health and accident, accident, 
plate glass, health, guaranty or marine, and fraternal 
representatives follow in the order named with re- 
spect to the relative burden on each. 


Comparison of average taxes imposed upon the 
agent (irrespective of the form of occupation tax 
levied, and assuming that only one type of company 
is represented) discloses variations in burden some- 
what different from those described in the preceding 
paragraph. The mean of the rates levied on the life 
solicitor, $19.02, is the highest. The average for the 
industrial is $1.02 less, while the health and accident 
mean is $17.37; the fire, $16.91; accident, $15.53; 
surety, $14.84; plate glass, $14.29; marine, $14.02; 
and health $13.85. Only one community subjects, 
or is permitted to subject, the fraternal agent to a 
tax, the rate being $5.00. The average burden on 
casualty or indemnity agents (not required to pay 
any other insurance occupation tax) is $15.86 and 
$16.25 respectively.*® 


Special rates for transient or traveling agents are 
not unusual. The reasons are fairly obvious. The 
resident agent resents intrusion of strangers. Flat 
rates are generally imposed, ranging from $25.00 in 
Ft. Pierce, Florida to $200.00 in Augusta, Georgia. 
In general, payment of these fees entitles one to so- 
licit at random periods for a year. A number of 
municipalities, however, charge by the day or the 
week. Jenkins, Kentucky exacts one dollar a day, 
while Columbia charges $20.00 a week. Greenwood 
and Rock Hill, South Carolina impose graduated 
taxes on premiums collected. As a rule temporary 
solicitors are required to pay the local resident 
agent’s fee when special rates are not provided, but 
it is doubtful whether the ordinances are strictly 
enforced in this respect. 


Seven cities tax brokerage transactions. The rates 
are, in the main, burdensome and no apology can be 
made for most of them.’* Charges range from $20.00 
in Sedalia, Missouri to $300.00 in Charleston, South 
Carolina. A $100.00 fee is levied by Ft. Pierce, 
Florida and by Savannah, Georgia, while Paducah, 
Kentucky and St. Joseph, Missouri exact $25.00 and 
$50.00 respectively. Spartanburg, South Carolina 
imposes a tax of $50.00 on agents, not members of 
firms, receiving “$1,000 gross income or less” from 
brokerage activities. 

The majority of the cities exempt adjusters or 
adjustment firms from local taxes. When they im- 
pose taxes, however, the rates are generally fixed, 
ranging from $20.00 in the Yazoo Mississippi Delta 
District to $50.00 in Savannah and Cincinnati, but 
Charleston exacts a tax of $300.00 from those not 
connected with a regularly licensed agency. Bir- 
mingham levies a graduated tax based on gross in- 
come, ranging from $25.00 for incomes less than 
$3,000 to $60.00 for those in excess of $5,000. Not 

%4 Charleston, South Carolina, has a clause in its ordinance worded 
similarly to that of Columbia, stipulating a tax of $300.00 on fire or 
other agents not connected with the resuierty licensed local agencies. 
As it seems that this impost could be avoided easily we have not con- 
sidered it in computing any of our averages. 

15 Practice varies from literal interpretation of a few of the ordinances ; 
when this is known, proper adjustments have been made. 

% Concerted efforts have been made to induce insurance men to 
refrain from engaging in other than their major or closely affiliated 
insurance fields. Taxation of brokerage transactions may thus be ac- 
counted for. Payment of the brokerage tax entitles one to engage 


in brokerage for one year. Some other reasons for local taxes are 
suggested in a later section, 
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Accident 
I. COMPANIES 


1. Number of Cities 


Imposing Flat Rate Taxes.......... 56 45 53 
2. Average in Cities Imposing 

Ne CN, IO Fe ch ont ae + assets aia 37.35 30.32 30.98 
3. Number of Cities Imposing 

Flat Rate and Premiums Taxes...... 71 60 68 
4. Average in Cities Imposing 

Flat Rate and Premiums Taxes...... 56.67 64.19 29.73 
5. Average of all Cities 

_ SS” DO ee RAS ere er eee 34.99 33.49 17.58 

II. AGENT 

1, Number of Cities 

Eee eee 17 16 16 
2. Average in Cities 

WOO GCE, ele Fos cM clode mic bcos 19.02 18.00 17.37 


® Exclusive of cities reporting incomplete data. 


much is definitely known as to who actually pays 
most of the occupation taxes. The Wichita ordi- 
nance is one of the few which specifically stipulates 
that all fees imposed upon the agent or agency shall 
be paid by the company. The primary intent of 
Cincinnati’s comprehensive occupation tax system is 
that the individual pay the tax assessed upon his 
occupation, but the employer frequently does this. 
The almost invariable practice among the Kentucky 
and South Carolina towns is for the city clerk, or 
other collecting official, to bill the life company for 
all taxes due.’* It is reasonably certain that a few 
companies pay some of the occupation taxes in other 
states, paying no regard to the solicitors’ production. 
On the other hand, several other concerns are known 
to have ruled that either the agent must produce a 
satisfactory amount of business before they will pay 
these fees, or that the employing officials must limit 


the number of their agents. In those instances in 


which the company refuses to pay occupation taxes 
the general agent, in many cases, pays them. 


Atlanta (Ga.), Paducah (Ky.), and Quincey (Fla.) 
single out agency firms for taxation. The first named 
municipality charges $60.00 for each, while the other 
two exact $25.00 and $3.00 respectively. 


Two cities levy taxes on all agencies, three on 
fire, and one on life in accordance with the number 
of companies represented. A tax of $50.00 for each 
company represented is imposed by Topeka, Kansas, 
and $40.00 for the first or $60.00 for more than one 
company by Joplin (Mo.). Kansas City (Kan.), St. 
Petersburg (Fla.), and Vidalia (Ga.) gauge the size 
of the rates on fire agencies in a somewhat similar 
manner. Kansas City charges $7.50 for the first five 
companies and $15.00 for more than five. St. Peters- 
burg exacts $10.00 for each concern; and Vidalia, 
$25.00 for the first five companies and $5.00 for every 
one in excess of that number. The life agency is 
taxed by St. Petersburg at $25.00 for each company. 


The amount of the tax in Miami, Florida and 
Springfield, Missouri is determined by the number 
of agents connected with the agency, the former city 
charging $25.00 for the first and $3.00 for each addi- 


17Tt is said that fire companies ordinarily refuse to pay occupation 
taxes. There is no reason to believe that this is not true when the com- 
pany deals directly with its agents through branch or departmental 
offices. When general agencies are employed, however, there is some 
evidence that the tax may be shifted in part, if not entirely. Further 
teference to this subject is made in a later section. 


Table II 
ESTIMATED AVERAGE TAXES IMPOSED UPON INSURANCE COMPANIES AND AGENTS BY MUNICIPALITIES 


Health and 
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Fire Surety a Compen-_‘Frater- Other Other 


lass sation nal Indemnity Casualty 


50 45 45 2 11 46 46 
32.25 25.96 24.94 80.00 27.34 28.79 33.34 
68 61 61 
39.05 23.19 21.96 
23.09 12.30 11.65 
17 13 17 0 1 15 15 
16.91 14.84 14.29 Ede 5.00 16.25 15.86 


tional agent; and the latter, $20.00 for the first six 
and $30.00 for seven or more solicitors.'® 


Taxation of the Company 


Taxes upon the insurance company are wide- 
spread. Seventy-four per cent of the reporting cities 
impose them. There is reason to believe that taxa- 
tion of companies has been increasing in popularity 
within certain states during the past five years. 
Three officials of as many different Kentucky towns 
have said that in their opinions the rates should be 
raised. Two answers to questionnaires received from 
certain communities in another state, which do not 
tax the company, express regret that these jurisdic- 
tions fail to reach this source of revenue. The ad- 
ministration of another Kentucky community is re- 
ported as being in favor of enacting a comprehensive 
plan of taxing the insurance business.’® 


The methods of taxing the company are more 
varied and complex than those used in licensing any 
other unit or function of local underwriting. Inter- 
pretation of some of the ordinances relating to the 
subject is next to impossible. Difficulty of construc- 
tion may be due to either inadequate definitions ”° 
of the business privileges to be licensed, faulty gram- 
mar, or gross indifference to the principles and ef- 
fects of this form of special taxation. 


Taxation of the Agency ” 


The agency is used as a legal basis for taxation 
by nineteen of the reporting municipalities. In gen- 
eral, the following bases for measuring the tax are 
adopted: (a) agencies of all kinds; (b) particular 
types of agencies; (c) agency firms; (d) agencies in 
accordance with the number of companies repre- 
sented; and (e) the number of agents employed.”” 


Of cities belonging to the first category the max- 
imum charge, $100.00, is imposed by two and the 


18 Taxation of agencies of domestic companies is discussed in a later 
section. 

It is no secret that the administration in Anchorage, Kentucky is 
contemplating an ordinance to tax the insurance business, since the 
Southern Pacific removed its office, thus depriving the town of its 
franchise tax, formerly the principal source of revenue for the com- 
munity. 

2 Presumably, Miami, Florida under its old ordinance must have 
had considerable difficulty in determining the proper classification of 
companies for tax purposes. Its most recent regulatory code minutely 
classifies the companies by types. 

21 Based upon Appendix A. 

2 Spartanburg, South Carolina taxes “insurance brokers or firms of 


insurance brokers” at a rate of $50.00 on the first “$1,000 of gross in- 
come, or less.” 
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minimum, $10.00 by one. The arithmetic mean for 


all (seven) is $41.64.* 

Bellevue (Ky.),** Kansas City (Kan.), and Spar- 
tanburg (S. C.) classify some agencies by type alone. 
The first city imposes a tax of $15.00 on exclusive 
fire, and $25.00 on fire and real estate agencies; the 
second subjects life agencies to a fee of $50.00 semi- 
annually. 

The rate structure of taxes imposed on the com- 
pany takes several forms: (a) flat-rate taxes; (b) 
proportional percentage taxes on gross premiums; 
(c) flat-rate taxes with no exemptions, plus propor- 
tional percentage rates on gross premiums; and (d) 
variously graduated taxes.” 

The first form is predominant. Fifty-two out of 
one hundred two cities impose flat-rate taxes on 
several kinds of companies, and eighty-eight ** tax 
the life company in this way. In the territory studied 
flat-rate taxes are applied in two ways: (a) uniform 
rates on all companies; or (b) variable rates on the 
company by type. 

Twenty-one cities (exclusively imposing flat rates) 
use the uniform method and twenty-eight the va- 
riable. One town, Carrollton, Kentucky, makes use 
of the variable rate in all instances except for levying 
a percentage tax upon gross premiums of fire com- 
panies. St. Joseph, Missouri like Carrollton has a 
unique deviation, in that it exempts life companies 
securing less than $25,000 in premiums from the tax, 
charging $100.00 for those enjoying amounts in ex- 
cess.2". If approval may be expressed of the flat-rate 
plan, St. Joseph’s method of assessing life companies 
possibly deserves commendation. 

Fixed charges are imposed upon the life company 
by all communities (except St. Joseph) generally 
employing them. Two cities taxing two or more 
types of companies fail to provide a rate for fire com- 
panies while four exempt them from flat-rate 
imposts, but impose premiums taxes. Eleven mu- 
nicipalities fail to make provision for taxing com- 





23 Excelsior, Missouri $20.00; Hinton, West Virginia $10.00; Kansas 
City, Missouri $100.00; Waycross, Georgia $16.50; Wichita, Kansas 
$25.00; Moberley, Missouri $20.00; and Sedalia, Missouri $100.00. As 
Sedalia charges agencies $50.00 a month “provided that the total amount 
of license paid shall not exceed the sum of $100.00,” the latter sum 
has been arbitrarily selected as the actual charge. Difficulty has been 
experienced in properly interpreting this section of the revenue code, 
but it is believed that the rate indicated is levied on agencies. It is not 
so clear that the ordinances of Savannah, Georgia or Charleston, South 
Carolina provide a levy on the agency. 

This tax is evidently not levied for revenue purposes. 
for local taxes are set forth in a later section. 

2% See Table III and Appendix A concerning data which follow. 

% This figure includes those cities reporting incomplete data, i. e., 
rates for life companies. The figures just preceding include towns 
furnishing full information. 

27 This tax may properly be said to be graduated. 
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panies exclusively industrial. 


In the case of other 
companies underwriting one line of insurance the 
cities have not, for the most part, substituted a dif- 
ferent form of tax if a flat rate has been omitted. 


As shown in Table II averages of flat rate taxes 


upon the company vary appreciably. More cities 
impose a heavier burden ($37.35) upon the life com- 


pany than upon any other. If it were not for the 
fact, as pointed out above, that some municipalities, 
ordinarily levying flat rates, impose premiums taxes 
on the fire company this concern would be more 
widely taxed than any other but the life, and prob- 
ably would bear a burden heavier than $32.25. Cas- 
ualty companies, other than those specifically taxed, 
are subjected to an average rate ($33.34) approxi- 
mating in size only that imposed upon life concerns, 
yet ten less cities include them for taxation. On the 
other hand, seven more municipalities tax the health 
and accident company (with an average of $30.98) 
than the “other” casualty. Although surety and plate 
glass companies have the smallest average rates 
($25.96 and $24.94 respectively) imposed on them, it 
is significant to note that forty-five communities tax 
these companies while only eleven exact charges 
from fraternals.”® 


Eleven of the sixty-four cities levying taxes upon 
the company measure their charges for licenses, in 
whole or in part, by the proportional percentage tax 
upon gross premiums. The range is from 2 to 5 per 
cent, 2.5 per cent being most common. Several of 
the South Carolina communities and Wheeling, 
West Virginia impose the lowest rate, while Charles- 
ton, South Carolina exacting 5 per cent from fire 
companies (with a minor allowable deduction) im- 
poses the most burdensome. Only a few of the 
cities levying this form or the graduated forms allow 
deductions of any kind. No city imposing a propor- 
tional premiums tax makes provision for a maximum 
collectible tax, and only Newport, Kentucky states 
a minimum fee, $25.00. Wheeling favors West Vir- 
ginia companies as opposed to foreign by exempting 
the former from taxation. Four of the eleven munic- 
ipalities have uniform, and seven variable rates. 


Birmingham and other Alabama cities belong to 
an almost exclusive group. The rate structure of 
these communities is made up of a flat-rate tax upon 
the company plus a proportional tax on gross pre- 
miums. The flat-rate range is from $10.00 to $50.00 


(Continued on page 453) 





% See Table II. 
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President Hoover Recommends Tax 
Increase of Over $900,000,000 


rf HIS message to Congress, delivered on Decem- 
ber 8, President Hoover recommended provision for 
additional revenue amounting to $921,000,000, the esti- 
mated amount necessary to balance the budget for the 
fiscal year 1933, but made no specific tax increase pro- 
posals. The text of the portion of the message relat- 
ing to the fiscal situation follows: 

“The first requirement of confidence and of economic 
recovery is financial stability of the United States Gov- 
ernment. I shall deal with fiscal questions at greater 
length in the budget message. But I must at this time 
call attention to the magnitude of the deficits which 
have developed and the resulting necessity for deter- 
mined and courageous policies. These deficits arise 
in the main from the heavy decrease in tax receipts 
due to the depression and to the increase in expendi- 
ture on construction in aid to unemployment, aids to 
agriculture, and upon services to veterans. 

“During the fiscal year ending June 30 last we 
incurred a deficit of about $903,000,000, which included 
the statutory reduction of the debt and represented an 
increase of the national debt by $616,000,000. Of this, 
however, $153,000,000 is offset by increased cash 
balances. 

“In comparison with the fiscal year 1928 there is 
indicated a fall in Federal receipts for the present 
fiscal year, amounting to $1,683,000,000, of which 
$1,034,000,000 is in individual and corporate income 
taxes alone. During this fiscal year there will be an 
increased expenditure, as compared to 1928, on veterans 
of $255,000,000, and an increased expenditure on con- 
struction work which may reach $520,000,000. Despite 
large economies in other directions, we have an indi- 
cated deficit, including the statutory retirement of the 
debt, of $2,123,000,000, and an indicated net debt in- 
crease of about $1,711,000,000. 

“The budget for the fiscal year beginning July 1 
next, after allowing for some increase of taxes under 
the present laws and after allowing for drastic reduc- 
tion in expenditures, still indicates a deficit of 
$1,417,000,000. After offsetting the statutory debt 
retirements this would indicate an increase in the 
national debt for the fiscal year 1933 of about 
$921,000,000. 












































Details of Administration Tax Plan 


ETAILS of the Administration tax plan to provide 

approximately $900,000,000 in additional Federal rev- 
enue were presented to Congress on December 9 in Presi- 
dent Hoover’s budget message and Secretary of the Treas- 
ury Mellon’s report to Congress. 


Secretary Mellon proposes income taxes corresponding 
closely to those in effect under the Revenue Act of 1924, 
with normal tax rates of from 2 to 6 per cent and surtax 
rates on incomes above $10,000, graduated from 1 per cent 
to a maximum of 40 per cent on incomes of $500,000 and 
over, the increases to be effective for the year 1931. 












It is recommended that earned income provisions of the 
present law, permitting larger deductions than provided 
by the 1924 Act, be continued. 


Personal exemption for heads of families would be de- 
creased to $2,500. The exemption for a single person 


would be reduced to $1,000, but a $400 allowance for 
dependents would remain unchanged. 
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Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 


real help to ali tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 


The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 





BUNN PACKAGE TYING MACHINE 


Ties rapidly and securely any package such as Mail, 
Parcels Post, Wrapped Packages, Boxes, Fabrics, 
Printed Matter, etc. Write for folder. 


B. H. BUNN COMPANY 
Vincennes Ave. at 76th St., Chicago 
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The proposed rate on corporation income is 12% per 
cent, without benefit of the $3,000 exemption provision 
made by the present law. 


Estates would be taxed at ‘rates graduated from 1 per 
cent on the first $50,000 up to 25 per cent on amounts in 
excess of $10,000,000, instead of the present maximum of 20 
per cent above $10,000,000; the increase to be by a supertax 
not subject to the 80 per cent credit for inheritance taxes 
paid under state laws. 


The recommendations on miscellaneous taxes are: 
“An increase of one-sixth in the present rates on tobacco 
manufactures and products except cigars; an increase of 
1 cent in the existing stamp tax upon sales or transfers of 
capital stock; extension of the present tax on admissions 
through the reduction of the present exemption to 10 
cents; a tax on manufacturers’ sales of automobiles, trucks 
and accessories at 5, 3 and 2% per cent, respectively; a 
stamp tax on conveyances of realty of 50 cents for each 
$500 of value in excess of $100; a tax of 5 per cent on 
manufacturers’ sales of radio and phonograph equipment 
and accessories; a stamp tax of 2 cents on each check and 
draft, and a tax on telephone, telegraph, cable and radio 
messages of 5 cents for charges in the amount in excess 
of 50 cents.” 


Recommendation is made that postal rates be increased 
sufficiently to raise $150,000,000 additional revenue annually. 
No suggestion is offered as to exact rates, but apparently 
an increase in first class rates from 2 to 3 cents an ounce, 
as recommended by Postmaster General Brown, is im- 
plied. 

On the basis of the proposed tax increases and new 
levies, Secretary Mellon estimated the additional revenue 
derived, by sources, during the current fiscal year and the 
fiscal year ended June 30, 1933 as follows: 


This year. Next year. 
Income-tax increase ............ $ 83,000,000 $185, 000, 000 
Me MNO GOI ides ceecnccecs 27,000,000 60,000, 7000 
Miscellaneous taxes ........... 205,000,000 514,000,000 
TS ea eee ee 11,000,000 
Postal rate increase ........... 75, 000,000 150,000,000 
me ec eee eee ~ $390,000,000 $920,000,000 


Indications are that the Democrats, who control the 
House, will subject the Administration tax plan to ex- 
tensive revision. 


T= preliminary statistics of income for the calendar 
year 1930, recently released by the Bureau of Internal 
Revenue, vividly reveal the effects of the first full year 
of the economic depression on income of individuals and 
profits of corporations. Comparison with 1929 shows sub- 
stantial decreases in practically all types of earnings and 
a tremendous drop in profits realized from the sale of 
real estate, stocks, bonds and other property, yet the 
year 1930 was a fairly prosperous year relative to 1931, 
the returns for which are anticipated with considerable 
anxiety by the Treasury Department. 

Profits of corporations which had filed returns to 
August 31, 1931 for the taxable year 1930 show a much 
larger decrease from the preceding year than income of 
individuals. Net income of corporations decreased 45 per 
cent, while net income of individuals was 29.76 per cent 
lower than in 1929. 

As stated above, the greatest part of the shrinkage in 
the total income of individuals arose from the decrease 
in income realized from the sale of property. The decrease 
in this category of income was 48.5% of the aggregate 
decrease. Reductions and omissions of dividends by cor- 
porations did not become widespread until 1931; hence, 
dividends reported for 1930 show a smaller percentage 
of decrease than interest. It is probable that the large 
number of defaults of real estate bonds, which began soon 
after the stock market crash in 1929, is reflected in the 
relatively large decline in income from interest. 


The changes which took place in earnings of corpora- 
tions are shown by the two following tables: 
Increase 


or 


1930 Decrease 
Corporations wperting.. 52% 


495,515 498,110 + 
Net income ... . .$10,261,307, 144 $5,627,312,995 —45.16% 
eee 1 046, 985,837 618,246,431 —40.95% 
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Corporation Returns Distributed by Size of Net Income 


Income Class Number of Returns 
(Net income) 1929 193 

















RR I. fo dio Sa wets s cic et ws ee ths tenes 144,964 137,179 
Savee wmmer SIGOOS0 z..... ccc ccacaceces 108,321 71,554 
$100,000 under $500,000 ............... ae 3928 4,356 
$500,000 under 1 ,000, SSS ore 1,282 655 
$1,000,000 under $5, 7000, ME ce cd oe oo Pe eters 1,007 531 
$5,000, tn aL RR IRL i Re 266 137 
Total showing net income ................. 263,768 214,412 
Total showing no net income .............. 181,641 231,287 
Inactive corps.—no data .................. 50,106 52,411 
495,515 498,110 








Differences in the sources of income by individuals who 
made reports for the years 1929 and 1930 are indicated 
in the table following. Figures for both years are those 
shown in the preliminary statistics, which include returns 
filed up to August 31 of the years 1930 and 1931, respectively. 


Source of Income and Deductions in Individual Returns 
(000 omitted) 


Increase 
1929 1930 or 
Amount Amount Decrease 
Personal Industry: 

Salaries, wages, etc. ........ $10,740,029 $ 9,380,995 —12.65% 
EE eee ‘5,112,468 3,620,170 —29.13% 
MN A ig oa regent $15,852,497 $13,001,165 —17.99% 

Income from Property: 
Rents and royalties ......... $ 1,167,612 $ 1,026,016 —12.16% 
I see ale grea G o.uacatnrd 2,167,918 1,815,768 —16.24% 
ME Sr. . 3isik sc waulsi 4,525,716 4,089,626 — 9.63% 
Ds Ssniwsw cn dete hses 493,265 407,869 —17.31% 
a <A eA $ 8,354,511 $ 7,339,279 —12.15% 
Profits from sale of assets ..... 4,655,957 1,225,063 —73.69% 
pe rr $28,762,965 $21,665,506 ‘—24.68% 
General deductions ........... 4,243,668 4,444,752 + 4.81% 
pe eae $24,519,297 $17,220,754 —29.76% 


*Includes partnership income. 


Deductions on account of net loss from sale of real 
estate, stocks, bonds, etc., other than reported for tax 
credit on capital net loss from sale of assets held more 
than 2 years were $1,215,055,449, or $439,739,550 more than 
the profit reported from sale of assets other than that 
taxed as capital net gain. 


Following is a tabulation of income tax returns filed, 
by income classes: 
Income Class 


(Thousands of Dollars) 1929 1930 Decrease 
Under a eae ee 3,065,701 2,613,195 —14.76% 

5 under ge ee 95,217 505,715 —15.04% 
ge. Seba eer 269,700 197,376 —26.82% 
25 under | ee eee 63,404 40,578 —36.00% 
SS ee 23,949 13,536 —43.48% 
a SS eee 6,340 3,088 —51.29% 
SS Oe 5,268 2,053 —61.03% 
ee ee. os ee ee 1,622 551 —66.03% 
500 under 1,000 ............. 967 311 —67.84% 
eee 504 149 —70.44% 
4,034,702 3,376,552 —16.31% 


Notwithstanding that 1930 was a year of widespread 
depression, there were 149 individuals whose net income ex- 
ceeded a million dollars. These 149 individuals, constitut- 
ing but 4/1000 of 1 per cent of all individuals who filed 
returns, had 2.06 per cent of the aggregate net income. 
Their total income, after all exemptions and allowances, was 
$355,661,694. This amount is equivalent to the aggregate 
income of 237,107 wage earners at $1,500 a year, which is 
considerably more than the average annual earnings of 
factory workers in the United States in 1930, and prob- 
ably 33%4 per cent or more greater than average annual 
earnings of factory workers in 1931. 


Individuals with incomes of $25,000 and over were but 
1.78 per cent of all who filed income tax returns, but they 
had 22.31 per cent of the aggregate net income. 


The tax liability of individuals for 1930 was $473,689,563. 
As compared with the tax liability on returns filed to 
August 31, 1930 for the year 1929, this was a decrease 
of $517,247,417, or 52.2 per cent. Although normal tax 
rates were higher for the year 1930 than for the previous 
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year, this advantage to the Government was more than 
offset by a large decrease in income subject to the higher 
surtax rates and the sharp drop in profits on which the 
12% per cent capital gain tax was applicable.’ 

The income tax liability of corporations for 1930 on 
returns filed to August 31, 1931 was $618,246,431. Com- 
pared with the returns for 1929 filed to August 31, 1930, this 
was a decrease of $428,739,406, or 40.95 per cent. The 
corporation tax rate effective for the year 1930 was 12 per 
cent; that for 1929 was 11 per cent. 


B Bosaa snd oe was advocated as a means of correcting 
serious inequalities in the distribution of the national 
income by Victor Jordon, economist of the McGraw-Hill 
Publishing Company, at a symposium on business stabiliza- 
tion held on December 3 at the fifty-second meeting of the 
a Society of Mechanical Engineers, held in New 
York. 

“The central defect of capitalism as we know it,” said 
Mr. Jordon, as quoted in The New York Times, “is the lack 
of systematic or successful mechanism of income distri- 
bution—of dividing the products of industry between wages 
and profits. The reason why this is serious is that it 
prevents a balance between saving and spending, con- 
sumption and production, upon which stability depends. 

“We can, if we wish, quite simply and easily prevent 
oversaving, Overinvestment, overexpansion of productive 
capacity, without waiting for this purchasing power to be 
confiscated by competition, inflation and deflation in the 
cycle of boom and depression, by taxing away with suit- 
able income surtax rates and inheritance taxes all excess 
corporate savings and surplus individual income that can- 
not be spent by the recipients on consumers’ goods or 
replacement of obsolescent equipment, and spending this 
surplus, through governmental channels, for the production 
of free social income, by building public works, parks, 
museums, recreation centres, roads—all of which do not 
offer commodities or services for competitive sale, and in 
the building of which purchasing power for other goods is 
directly released in wages.” 


T= concentration of most of the wealth of this country 
in the hands of a relatively few people and the tre- 
mendous increase in that concentration during recent years 
unbalanced the economic equilibrium of this country and 
was the principal underlying cause of the present disastrous 
business depression, Governor Gifford Pinchot of Pennsyl- 
vania declared in an address in Washington, D. C. on 
November 30 before the District of Columbia League of 
Women Voters. 

“The force behind the stubborn opposition to Federal 
relief (for the unemployed)”, Governor Pinchot said, “is 
fear lest the taxation to provide that relief be levied on 
concentrated wealth—fear lest the policy of years, the 
policy of shielding the big fortunes at the expense of the 
little ones, should at long last be tossed into the discard.” 

Following a declaration in favor of increases in the Federal 
income tax rates in the upper income brackets and steepen- 
ing of the graduation of the estate tax, he said: 

“When I ask that the top rates of the income and estate 
taxes be raised enough to pay for Federal relief for the 
unemployed, I am speaking as a man directly affected. I 
pay an income tax in the high brackets myself. In time, 
a goodly share of my estate will go to the Government. 

“But I am willing that the Government shall take more 
of my income, rather than that millions should suffer from 
want and hunger. I would be glad to see more of my 
estate appropriated in taxes if it be used to help set this 
Nation on its economic feet. I believe in levying taxes 
according to ability to pay. * * * 

“This is no local crisis, no state crisis. It is nation-wide. 
I can not believe that a national government will stand by 
while its citizens freeze and starve, without lifting a hand 
to help. I do not see how it can refuse to grant that relief 
which it is in honor, in duty and in its own interest bound 
to supply.” 


ow gy for the taxable year 1929 were temporarily reduced from 5, 
3, and 1% per cent to 4, 2, and % per cent by the joint resolution of 
Congress approved by President Hoover on December 16, 1929. 

2 Total capital net gain from sale of assets held more than 2 years 
was $549,746,754, a decrease of $1,766,446,676, or 76.27 per cent from 
the year 1929, 
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[% AN outstanding legislative message, which includes a 
comprehensive discussion of the current state of business 
in its various phases and the causes of the economic break- 
down, Governor Phillip La Follette of Wisconsin proposed 
an extensive state emergency relief program and to finance 
it recommended a surtax upon individuals and corporation 
net incomes “irrespective of capital gains or losses and 
from whatever sources derived” at rates no lower than: 

One per cent upon corporations. 

A flat exemption from the surtax of $800 and $1,500 for 
unmarried and married persons or heads of families respec- 
tively, and $400 for each child or dependent member of 
the family. 

On excess income over the exemptions he recommended 
a surtax as follows: One per cent under $1,000; three per 
cent on $1,000 to $2,000; five per cent on $2,000 to $3,000; 
seven per cent on $3,000 to $4,000; nine per cent on $4,000 
to $5,000; twelve per cent on $5,000 to $10,000; fifteen per 
cent on $10,000 to $25,000; twenty per cent on $25,000 to 
$50,000; twenty-five per cent on $50,000 to $100,000; and 
thirty per cent on $100,000 or over. 

A permanent chain store tax to produce about $1,500,000 
annually was recommended. Governor La Follette esti- 
mated that the corporation surtax rate would produce about 
$1,500,000 and the tax on individuals on this year’s indi- 
vidual incomes approximately $13,600,000. He proposed 
that the surtax be for one year only and only on the net 
income of 1931. 


N APPEAL has been taken to the United States 

Supreme Court by the South Carolina Power Company 
from the decision of the three-judge statutory court uphold- 
ing the constitutionality of the tax of % mill per kilowatt 
hour upon the production and sale of electricity by the 
State of South Carolina. The Supreme Court has not 
announced its action on the petition for a review of the 
lower court decision. 





















































Le every package say 
“GOOD HEALTH fo ali!” 


UT Christmas Seals on all — 

your Christmas packages. GREETINGS Os 
Let these bright little messen- 
gers carry the good news that 
you, too, are doing your bit 
to protect the health of your 
community. 


F€lp Fight fae TE RES 
BUY CHRISTMAS SEALS 


THE NATIONAL, STATE AND LOCAL TUBERCULOSIS ASSOCIATIONS OF THE UNITED STATES 
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Communications 


“Unlimited Earnings,and Tax Evasion” 


Editor of THe TAx MAGAZINE: 


The article by Bert Louis Klooster entitled “Unlimited 
Earnings and Tax Evasion” in your November issue seems 
to me so lacking in a thorough understanding of all the 
aspects of the difficult problem dealt with that I am con- 
strained to write you. 


By way of introduction, I might call your attention to 
the fact that in 1919 and long before the creation of the 
Board of Tax Appeals, I was in charge of salary adjust- 
ments under the excess profits taxes in the Bureau of 
Internal Revenue. In that hectic period when such adjust- 
ments meant so much more than they ever have since, I 
think I acquired something of a perspective on the subject. 
That perspective was based upon not only the knowledge 
that comes from the handling of hundreds of individual 
cases, but from statistical analysis of thousands of cor- 
porate returns, with particular reference to the salaries 
normally paid in 1916 at a time when salary adjustments 
were practically uninfluenced by tax motives. 


The conclusion that I came to as a result of my experi- 

ences in the bureau is one that I have had no occasion to 
modify since. That conclusion was that the bureau could 
safely ignore the problem created by corporate salaries in 
all cases of corporations in which there was a substantial 
minority interest. The real problem of tax evasion arising 
from the necessity of determining corporate salaries is in 
the main limited to family corporations or to corporations 
which are, except in form of organization substantially 
partnerships and in which all those having a substantial 
interest in the profits are also actively engaged in the con- 
duct of the business. In such cases it is of little moment 
to the individual whether the return he secures is called 
salaries or dividends and in those cases the corporate action 
will be governed to a large extent by tax motives. In my 
opinion and within limits such a course is entirely legiti- 
mate and proper. 


It is well at the outset to call attention to the fact that 
the corporation tax is only a part of the general revenue 
scheme. The small business can be as readily conducted as 
a partnership as it can be conducted under the corporate 
form. If it is organized as a partnership the profits are 
subject to tax only once, namely, for distributive shares in 
the hands of the owners; in the corporate form the profits 
are subject to double taxation, once as corporate profits at 
a higher fixed rate of 124%, and once as individual gains 
on amounts distributed. You will note that I have not 
undertaken to distinguish earned and unearned gains in 
the above statement. I do not believe that it is possible 
satisfactorily to make that distinction. The earning power 
of an individual or an individual contribution to the pros- 
perity of a business institution are in the ordinary case not 
susceptible of any but the most general measurement. My 
own observation is that earning power is far more personal 
than it is generally credited with being. One factory or one 
store is pretty much like another, the raw materials for 
manufacture and the merchandise for sale are purchasable 
under about the same conditions by everyone. The thing 
that gives life to one enterprise and that spells failure for 
another seems to me to be the very indefinable personality 
of some directing force. Moreover, I have observed that 
it is not uncommon for successful institutions to dete- 
riorate rapidly when the management passes into the hands 
of the second or third generations descendant from the 
founders. Even in the largest institutions bad management 
can produce disaster just as easily as good management 
produces profits. I can think, for instance, of no funda- 
mental reason why the Santa Fe should be the soundest 
western railroad except by reason of its management. It 
does not seem to me to have any great physical advantage. 
Among industrial corporations I can think of many illus- 
trations. The most conspicuous is of course, the Ford 
Motor Company. Plenty of automobile concerns were 
started and failed while Ford was making his incredible 
success. 


So far as concerns the small corporations, I think the 
table presented by Mr. Klooster.on page 395 starts from a 
totally false premise. It assumes that anything but pay- 
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ment of the highest tax as measured by a combined tax 
upon a corporation and its distributees is tax evasion. I am 
not going to argue the difference between tax evasion and 
tax avoidance. I have always believed that where salaries 
are paid beyond all reasonable evidence of earnings and 
taxes are reduced thereby, the result is punishable evasion 
and not avoidance. I think in all cases it is incumbent 
upon the responsible heads to fix the salaries which reason- 
ably measure the personal contribution to prosperity. 
Whenever the amount stated as salaries is plainly nothing 
but a distribution of profits the bureau should unhesitat- 
ingly assert an additional tax liability based upon reasonable 
salaries as such and in proper cases should unhesitatingly 
impose the fraud penalty. In the main, however, in the 
small corporations the personal contribution to success is 
so large that there should be a very liberal attitude on the 
part of the bureau toward salaries claimed. 


Instead of being a measure of tax evasion as assumed in 
Mr. Klooster’s article the taxes in the second column of 
his table are rather a measure of the unfairness towards 
small and closely held corporations of the operation of 
the present tax law as between corporations and partner- 
ships. The law imposes a real penalty upon the use of the 
corporate form and that penalty should certainly not be 
increased by any further devices. Within the bounds of 
what a liberal person will conceive to be a liberal salary 
it is entirely proper to leave to the corporate officers and 
managers such distribution between corporate and personal 
earnings as in their judgment is proper. In any event, 
the entire industrial unit will usually pay a greater tax in 
the corporate than in the unincorporate form. Every at- 
tempt to add to that burden will result only in discouraging 
the use of the more efficient corporate organization as a 
business agency and will encourage the perpetuation of 
partnerships and the resultant legal complications which 
follow. therefrom when partners retire or die. No tax law 
should unnecessarily interfere with the utilization of the 
most efficient industrial practice. 


I do not believe that very many of your readers will 
agree that thirty thousand dollars is a fair maximum meas- 
ure of earned income. It is perfectly true that highly 
trained individuals can be hired for a great deal less than 
this sum of money. It is also true that in some instances 
the conduct of an individual business results in profits 
which are grotesque as a measure of the individual con- 
tribution to that success. In the main, however, it is to be 
expected that the venturing into the unprotected field of 
individual activity will produce greater rewards for success 
and greater penalties for failure than accompany the com- 
parative safety of a salaried job. Moreover, the high sal- 
aried positions as executives of large business enterprises 
are far more unsecure than are the salaried jobs below. 
Regardless of the time spent or the apparent effort given 
to the job the high executive is entitled to have his contri- 
bution measured by results. With occasional conspicuous 
exceptions it may be assumed that corporations with large 
minority interests will not, in the long run, pay more than 
services are worth and will not consent to an undue in- 
vasion of the field of dividends through the payment of 
unreasonable salaries. 


There is another reason why the statute itself should not 
contain an arbitrary measuring stick. The absurdity of 
treating an income up to five thousand dollars as earned, 
regardless of its source, the reluctance of congress orig- 
inally to allow an earned income credit on more than ten 
thousand dollars, which happens to be the congressional 
salary, the fact that any severe measures would necessarily 
decrease the use of the corporate form, all make it ex- 
tremely inadvisable to tinker with so delicate a thing as the 
balance between the taxation of individuals and corporations. 


There is a decided tendency to forget that our income tax 
originated as a personal tax and not as a tax upon business. 
Under the act of 1913 the one percent then levied upon 
corporations pursuant to the act of 1909 was retained as a 
part of the elaborate attempt to enforce stoppage at the 
source. There was no idea at that time of imposing a 
corporate tax as such independently of a means of reaching 
individual income. This practice continued until the war 
taxes were imposed and we have never returned to the 
original scheme of a dominantly personal tax. Apparently, 
Mr. Klooster has overlooked this historical fact. The cor- 
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poration tax itself is an unfortunate outgrowth rendered 
necessary in part by political considerations and in part by 
the experience that an individual tax alone cannot stand 
because of the use of the corporation as a means of avoid- 
ance of registering individual income. 


The above observation brings me to the final reason for 
discarding Mr. Klooster’s thesis. Mr. Klooster assumes 
in his table of tax evasion that corporate earnings will be 
distributed either in the form of salaries or in the form of 
dividends. This, of course, is not true. Under present tax 
rates with a maximum individual tax of twenty-five percent 
the temptation on the part of the corporate managers is 
not to pay out earnings in their entirety in lieu of dividends, 
but is to limit both salaries and dividends and thereby to 
decrease still more the yield from the personal tax. The 
employment of any device to increase the personal tax 
while still retaining the corporate tax would result merely 
in adding more weight to the inducements already existing 
to limit corporate distributions in close held corporations. 
The problem is limited to those corporations. Little con- 
cern need be felt about the undue passing of dividends in 
corporations, the stock of which is widely held. 


So true is the above that congress has repeatedly de- 
clined to allow dividends paid as a deduction from cor- 
porate income and to impose the full, normal and sur-tax 
upon dividends in the hands of their recipients. This device 
would be far more effective in securing a proper balance 
between corporate and individual taxes than is the device 
suggested by Mr. Klooster, but it would have the effect of 
encouraging improvident dividends and of encouraging high 
degrees of fluctuations in dividends of large industrial cor- 
porations, both of which effects would not be a desirable 
off-shoot of the tax system. The ineffectiveness of Sec- 
tion 104 Revenue Act of 1928 and similar provisions in 
earlier acts in correcting the unquestioned evil of the use 
of the corporation as a means of individual avoidance and 
the increase in the resort to that method which would 
result from Mr. Klooster’s proposal are sufficient grounds, 
if they stood wholly alone, to condemn that proposal. 


There is no cure-all for the problem presented by cor- 
porate salaries or by corporate distributions, generally. 
The most effective measure lies in the rates of tax imposed 
under the two separate forms of taxation. So long as there 
is not too great a spread between the total tax imposed in 
one way or the other, the inequalities are kept within rea- 
sonable bounds. Too heavy a tax upon the corporation 
results in resort to salary reductions and to other forms 
of organizations to carry on the business. Too heavy a tax 
upon individuals results in the resort to corporate form 
so as not to register individual gain. It is probable that 
the present rates, with the present capital gain rates, on 
the average produce a fair balance. If there is any lack of 
balance in the present rates it lies in having too high a 
corporate rate as related to the small taxpayers and too 
high an individual rate as related to the large taxpayers. 
In the case of the taxpayer with an income of less than 
$10,000.00, taxes have been reduced beyond all reason and, 
since 1924, have actually been lower than the similar taxes 
imposed under the 1916 act. The social results, by impos- 
ing the income tax only upon the very well to do, .have 
been particularly bad. Present maximum rates are cer- 
tainly as high as can be imposed with safety without unduly 
drying up the revenue by preventing the registering of 
ordinary commercial gains or putting an impossible burden 
upon industry. It is well to bear in mind in imposing 
income taxes that above the minimum of subsistence or at 
least, above the minimum of comfortable living, the income 
with which individual tax payers are charged represents 
increment to individual and to social capital, and that all 
corporate income not distributed in dividends represents 
an increment to social capital. As our society is organized 
we cannot afford such high taxation as to discourage the 
upbuilding of capital, either individual or corporate: to do 
so is destructive not only of the tax, but of our entire 
economic system. There are innumerable instances even 
at the present time of corporations which have never re- 
covered from the combination of war taxes and post war 
losses. It is very easy to theorize on the subject of making 
the wealthy pay the taxes. It is equally easy if such 
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theories are put into practice, to destroy the whole fabric 
of wealth upon which our social system as well as our tax 
system rests. 


Washington, D. C. Abert E. JAMEs. 


Significant Decisions of the Board of 
Tax Appeals 


Assigned Income, Tax Liability.—Petitioner, an attorney, 
and other attorneys contracted in writing to conduct law 
proceedings to establish the rights of an individual in a 
certain trust estate. Said contract provided that. the at- 
torneys were to share equally in 40 per cent of any amount 
which might be recovered for the client. It was under- 
stood and orally agreed among all the parties concerned that 
petitioner should not be required to render any services 
in such litigation, subsequent to the making of the con- 
tract, in order to receive his portion of the amount re- 
covered, and he did not render services subsequently. He 
had rendered some professional services previous to mak- 
ing of the contract. Before any amount was recovered 
and before there was any assurance that any would be 
recovered, petitioner made a gift to his wife of one-half 
of his interest in the contract. Later an amount was re- 
covered and a portion thereof was paid to petitioner’s 
wife in accordance with the assignment of the contract 
interest to her. Held, that such amount as petitioner’s 
wife was entitled to and received under the assignment 
is taxable to petitioner, following Lucas v. Earl, 281 U. S. 
111; Edward J. Luce, Dec. 5774, 18 B. T. A. 923; and John 
Leo Stack, Dec. 6780, 22 B. T. A. 707.—Harry A. Daugherty 
v. Commissioner. Dec. 7242 [C. C. H.], Docket No. 41905. 
Trammel and Smith dissented. 


Depletion of Coal Mines.—During the taxable years 
petitioner was engaged in mining coal by the open pit or 
stripping method, which operation completely destroyed 


_e 
IN CHICAGO 








a 


World’s 
Tallest Hotel 
46 Stories High 


LEONARD HICKS 
Managing Director. 





The extra attention given to the needs of guests 
will favorably impress you. Nearest to stores, 
offices, theatres and railroad stations. Each 
guest room is outside with bath, rary nee ice 
water, bed-head reading lam ‘- and Servidor. 
Housekeeper on each floor. Garage facilities. 


2500 ROOMS $3.00 UP 


MORRISON HOTEL 


Madison and Clark Streets CHICAGO 


















































































































































































































































































































































































































































448 





the market value of the surface of the lands so mined. 
Petitioner acquired by lease from another company the 
mineral rights to the lands irtvolved, and in order to mine 
the coal purchased outright for cash the surface rights 
from numerous fee owners. Held, that the cost of the 
land should be added to the cost of the coal in determin- 
ing a reasonable allowance for depletion—Manchester Coal 
Company v. Commissioner. Dec. 7247 [C. C. H.], Docket 
No. 33392. Lansdon and Sternhagen dissent. 


Dividends from a Canadian Corporation, Taxation of.— 
Petitioner, an American citizen, received in 1922, a distribu- 
tion as a stockholder in a Canadian corporation, all the 
property of which was located in that country and income 
earned therein. Held, that the accumulated “earnings or 
profits” of such corporation within the purview of Section 
201 of the Revenue Act of 1921 are those accumulated por- 
tions of its gross income for each year representing earn- 
ings and profits in the sense in which those terms are 
used in that act, and not those lessor portions taxed as 
earnings or profits of the corporation under the laws of 
Canada. 

A stock dividend distributed by a Canadian corporation 
and charged against earned surplus as a distribution there- 
of, because taxable to stockholders under the laws of that 
country in similar manner to a cash dividend, held not to 
have effected a distribution of earnings within contempla- 
tion of the taxing laws of this country. Held, further, that 
the amount thereof was properly restored to corporate sur- 
plus by the Commissioner for the purpose of determining 
to what extent a cash dividend subsequently distributed 
to a citizen of this country represented accumulated corpo- 
rate earnings and profits within contemplation of Section 
201 of the Revenue Act of 1921—Edward Untermyer v 
Commissioner. No. 7295 [C. C. H.], Docket No. 18836. 


Dividends — Ordinary Dividend Distinguished from 
Liquidating Dividend.— Where a corporation, of which peti- 
tioner was the sole stockholder, was not dissolved nor 
liquidated and there was no reduction of the capital stock, 
certain distributions of assets made to petitioner should be 
treated as an ordinary dividend and not as a liquidating divi- 
dend under the provisions of Section 201, Revenue Act of 
1924.—Rosenbloom Finance Corporation v. Commissioner. 
Dec. 7270 [C. C. H.], Docket Nos. 35778, 40903. Stern- 
hagen and Marquette dissent. 


Federal Estate Tax.—1l. During her lifetime decedent 
created an irrevocable trust in real estate, with a provi- 
sion for reversion to herself in case she survived two 
grandchildren named in the instrument. She did not sur- 
vive them. Held, the property involved was not subject to 
Federal estate tax under section 302 (c) of the Revenue 
Act of 1924. 


2. The petitioner created a revocable trust in 1918, and 
in 1924 amended the trust instrument, disposing of her 
interest and making the trust irrevocable. These instru- 
ments were not made in contemplation of death. Held, 
the value of the trust corpus was not a part of the gross 
estate —Stephen Peabody and J. Woodward Haven, as Ex- 
ecutors of the Estate of Cornelia Haven Peabody, Deceased, 
v. Commissioner. Dec. 7274 [C. C. H.], Docket No. 30647. 


Gain or Loss on Sale of Assets.—Petitioner and his wife 
filed joint returns for 1925 and 1926. The wife’s grand- 
mother died testate in 1912, giving her daughter a life 
interest in half the income from securities with a part 
of the remainder over to the granddaughter, the petitioner’s 
wife. The life tenant died May 15, 1924. In 1925 and 1926 
petitioner’s wife sold stock distributed to her as remainder- 
man. Held, following Rodman E. Griscom, Dec. 6832, 22 
B. T. A. 979, that March 1, 1913, is the basic date for de- 
termining gain or loss. 


Further held that the basis is the value of the remainder- 
man’s interest as distinguished from the value of the stock 
itself. Rodman E. Griscom, supra, overruled on this point. 
—William Huggett v. Commissioner. Dec. 7257 [C. C. H.], 
Docket No. 45831. Matthews, Smith, Seawell, Trammell 
and Love dissent. 


Where the majority stockholder in a corporation trans- 
ferred to it valuable property and received no stock, money, 
or other property in payment or-as a consideration therefor, 
but where the corporation agreed as part of the considera- 
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tion for such transfer, that it would set up the value of 
such property on its books as “Paid in Surplus,” such trans- 
fer was not a gift and on sale of the property by the cor- 
poration, the basis for the computation of the profit, if any, 
is the fair market value of the property at the time it was 
acquired by the corporation.—Rosenbloom Finance Corpora- 
tion v. Commissioner. Dec. 7270 [C. C. H.], Docket Nos. 
35778, 40903. Marquette and Sternhagen dissent. 


Interest on Refunds, Tax Liability—Where a taxpayer 
on the accrual basis is allowed interest on refunds under 
Section 1116 of the Revenue Act of 1926, the interest con- 
stitutes taxable income for the year in which the Commis- 
sioner first signs the schedule of overassessments, and can 
not be accrued ratably from date of overpayment to date 
of allowance of refund—Household Products, Inc. v. Com- 
missioner. Dec. 7248 [C. C. H.], Docket No. 44809. 


Losses.—Petitioners owned shares in a corporation hav- 
ing a capital stock of $1,500,000 and a surplus March 1, 
1913, of $4,332,684.78. The corporation made a profit of 
$4,594.62 in the year ended February 28, 1914, and during 
the next two years, ended the last days of February, sus- 
tained a loss of $404,846.99, and in subsequent years and up 
to April 14, 1923, made profits amounting to $2,450,658.30, 
on which latter date a dividend of $5,100,000 was declared. 
Held, that the losses sustained, in the circumstances detailed 
in findings of fact, were properly considered as having been 
made good from the then existing surplus and that the 
profits thereafter constituted the most recently accum- 
ulated earnings or profits since March 1, 1913, and to the 
extent same were received by the petitioners (after deduct- 
ing the amount of prior dividends, $1,290,000), the amounts 
are taxable income to them for 1923.—Charles J. Canfield v. 
Commissioner. William R. Thorsen v. Commissioner. Dec. 
7235 [C. C. H.], Docket Nos. 34131, 38095. Trammel wrote 
a dissenting opinion and Morris, Marquette, Smith, Love 
and McMahon agree with the dissent. 


Section 212 (d) of the Revenue Act of 1926 ‘ees not 
permit taxpayers to take deductions for losses upon the 
installment basis—Darwin D. Martin v. Commissioner. Dec. 


7241 [C. C. H.], Docket Nos. 44776, 50946. 


Where an officer or stockholder of a corporation sustains 
a loss in 1923 upon his endorsement or guaranty of an 
obligation of the corporation and the loss is not otherwise 
related to any business regularly carried on by him, it is 
not a net loss within the meaning of the statute —Eli 
Strouse v. Commissioner. Dec. 7264 [C. C. H.], Docket 
No. 36273. Lansdon, Arundell, Black and Goodrich dissent. 


Syndicate Income.—A syndicate, which was not a tax- 
able entity under the Revenue Acts, earned net income 
which was not distributed to the members during the 
years when earned. The time of making such distribution 
was, by agreement of the members, left to the discretion 
of one of their number, who was the syndicate manager. 
Held, the distributive net earnings of the syndicate con- 
stituted taxable income to the members in proportion to 
their respective interests.—Frank G. Wild v. Commissioner. 
Dec. 7261 [C. C. H.], Docket No. 35107. 


Taxable Income.—The question at issue in this case was 
whether the scheme devised to dispose of the assets of 
a profitable corporation (Blackburn Varnish Co., an Ohio 
corporation) succeeded in avoiding tax liability to the 
stockholders. A resolution was adopted by the stockholders 
directing that the corporation be dissolved and liquidated 
and that two of the stockholders be appointed as trustees 
for the stockholders to liquidate the assets and distribute 
the proceeds pro rata to the stockholders. The majority 
of the Board held that sale of the assets was a sale in 
dissolution of the corporation and resulted in taxable gain 
to the stockholders and was not a sale of the property 
of individual stockholders. Taylor Oil and Gas Company, 47 
Fed. (2d) 108, (certiorari denied) followed.—Fred A. Helle- 
bush and John G. Lippelman, Trustees for the Stockholders 
of the Blackburn Varnish Co. (Dissolved), v. Commissioner. 
Daisy O. Turner v. Commissioner. John G. Lippelman v. 
Commissioner. R. N. Mitchell v. Commissioner. Fred A. 
Hellebush v. Commissioner. Harry E. Hudson v. Commis- 
sioner. Dec. 7256 [C. C. H.], Docket Nos. 37032, 37823- 
37826, 37905. Trammel, Goodrich and Seawell dissent. 
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Rulings of the Bureau of Internal Revenue 


Capital Gains and Losses.—Where property is held pri- 
marily for sale in the course of a trade or business, Section 
101 of the Revenue Act of 1928, pertaining to capital gains 
and losses, and the corresponding sections of the Revenue 
Acts of 1926 and 1924 do not apply, regardless of whether 
the transaction results in a gain or a loss.—G. C. M. 9958, 
X-47-5294 (p. 3). 

Citizenship in the United States for Tax Purposes.—Un- 
der the Act of September 22, 1922 (T. D. 3406, C. B. I-2, 
42), a woman citizen of the United States who marries an 
alien and resides abroad is liable, in general, to tax upon 
income from all sources until such time as the presumption 
of expatriation arises and such presumption can not be 
overcome. When such presumption becomes conclusive, 
her status is that of a nonresident alien. 

A woman subject of Great Britain who marries a citizen 
of the United States is considered a British subject, unless 
she becomes a citizen of the United States by naturaliza- 
tion. Until she acquires a residence in the United States 
her status is that of a nonresident alien. If she acquires 
a residence in the United States, her liability is similar 
to that of her husband, with two exceptions, namely, the 
credit for income, war-profits, and excess-profits taxes paid 
to a foreign country, and the termination of her taxable 
period when leaving the United States. For the purpose 
of determining Federal estate tax, citizenship of the dece- 
dent is not material. [Applicable under Revenue Act of 
1921 and subsequent Acts.]—I. T. 2600, X-45-5279 (p. 2). 


Deductions from Gross Income.—The necessary expenses 
paid or incurred by a regular member of the Association of 
M Companies in sending a representative to the annual 
convention of the association, for the sole purpose of 
furthering the business interests of such member, consti- 
tute an allowable deduction for Federal income tax pur- 
poses. I. T. 1369 (C. B. I-1, 123) revoked—lI. T. 2602, 
X-45-5281 (p. 5). 

Where a taxpayer has both exempt and taxable income, 
only that portion of the deductions which is attributable 
(on a basis of pro rata allocation) to the taxable income 
should be allowed in the computation of net taxable in- 
come. Proration of deductions should be resorted to only 
where the taxpayer does not show or it does not otherwise 
appear what portion of its deductions is actually applicable 
to the earning, derivation, or collection of exempt income 
and what portion to taxable income. General Counsel’s 
Memorandum 7668 (C. B. IX-1, 221) revoked. G. C. M. 
9954, X-47-5296 (p. 5). 


Earned Income from Sources without the United States. 
—The phrase “a bona fide nonresident of the United States 
for more than six months during the taxable year” con- 
tained in Section 116 (a) of the Revenue Act of 1928 ap- 
plies to any American citizen who is actually outside the 
United States for more than six months during the taxable 
year. The absence need not be continuous, but may be 
made up of several trips where the periods of absence 
from the United States amount in the aggregate to more 
than six months during the taxable year. The citizen is 
not required to be a resident of any foreign country, but 
is only required to be a nonresident of the United States 
for more than six months. It is immaterial whether the 
absence is caused by, or consists of, trips to one or several 
countries. The fact that an employee of a domestic ‘em- 
ployer does or does not maintain an established home in 
the United States is also immaterial in determining whether 
he is a bona fide nonresident of the United States within 
the meaning of Section 116 (a) of the Revenue Act of 1928. 
—G. C. M. 9848, X-44-5273 (p. 3). 

Real Estate—Gain or Loss from Severance and Con- 
demnation Payments.—Pursuant to an extensive program 
of street opening and widening in the State of R, large 
sums have been paid the various property owners along 
each street and property affected for acquisition of land in 
connection with the condemnation of real estate for street 
purposes, as well as for severance damages to the re- 
maining portions. The court proceedings in each case 
show a sum paid for acquisition of land separately from 
the amount paid for severance damages. 

Gain or loss results from the portion of each award paid 
for the acquisition of land. No taxable gain is recognized 


THE TAX MAGAZINE 









449 





with respect to that portion of the award which represents 
the severance damages, but the amount thereof should 
be deducted from the basis to be used in determining 
gain or loss upon the subsequent disposition of the remain- 
ing portion of the property, unless the amount of the 
severance damages exceeds the basis of the remaining por- 
tion of the property, in which case such excess is taxable 
gain. I. T. 1787 (C. B. II-2, 78) distinguished. I. T. 2599, 
X-44-5272 (p. 2). 

Stock and Rights, Sale of (Revenue Acts of 1918, 1921, 
1924, 1926 and 1928).—The proper rule, required by the 
regulations to be applied in all cases, both before and after 
January 1, 1925, where rights were or are issued entitling 
the recipient to acquire stock of a character or preference 
materially different from the stock in respect of which the 
rights were issued, is that the cost or other basis of the 
old shares shall be apportioned between the old shares 
and the rights in proportion to the respective values of 
such shares and rights at the time the rights were issued. 
Where the rights were or are exercised, the basis of the 
shares so acquired is the sum of the portion of the basis 
of the old shares apportioned to the rights and the sub- 
scription price of the shares of stock so acquired.—lI. T. 
2597: X-43-5261 (p. 2). 


Court Decisions 


Accounting Basis—Change under Sec. 705 of 1928 Act.— 
Where an original return has been filed on the accrual 
basis and a taxpayer desires to avail itself of the right 
granted by Sections 212 (d) and 1208 of the 1926 Act to 
have its income determined and its tax computed on the 
installment-sale basis, and claims that there has been an 
overpayment for such year, a claim for refund supported 
by sufficient facts is a valid exercise of the right granted 
by the statute. It was not necessary that an amended re- 
turn be submitted. 

Invested capital for 1920 should not include the amount 
appearing in installment accounts receivable at the begin- 
ning of 1920 on sales made in prior years, where the install- 
ment-sales method-is used for computing income for that 
year, following Brant Co. v. U. S., 69 Ct. Cls. 516, certiorari 
denied, 282 U. S. 888.—Court of Claims of the United 
States in Standard Computing Scale Co. v. The United States. 
No. J-661. 

Affiliated Corporations.—A ffiliation between the taxpayer 
and another corporation did not exist in 1918 and the first 
month of 1919, the requisite quantum of ownership or con- 
trol not existing where six men owned 93.71 per cent of the 
taxpayer’s stock, the remaining shares being owned by em- 
ployees and most of them being held subject to repurchase 
should employment cease, and where the same six men 
owned, in somewhat different proportions, over 75 per cent 
of the stock of the other corporation, 20 per cent of. the 
stock of which stood in the name of an individual who was 
not a stockholder of the taxpayer. It was not established, 
as contended, that the latter individual’s stock was owned 
or controlled by one of the six men inasmuch as “legally 
enforceable control” was not shown.—Supreme Court of 
the United States in Handy and Harman v. David Burnet, 
Commissioner, No. 14, Oct. term, 1931. Decision of lower 
court, 47 Fed. (2d) 184, affirmed. 


Assignment of Income with Retention of Ownership of 
Property Right—Tax Liability—Where an agreement was 
executed in 1922 by a widow under which income from 
stock held in trust for her was to be paid to others, the 
agreement not assigning or transferring the property right 
which produced the income, the income is taxable to her. 
“Where the original owner merely transfers or agrees to 
transfer, by assignment or otherwise, income as it is re- 
ceived, the authorities are uniform in holding that the per- 
son to whom the income was payable in the first instance 
is liable for taxes thereon.”—Court of Claims of the United 
States in Edith R. Porter v. The United States. No. L-69. 

Bond Discount, Amortization of—Where the Circuit 
Court of Appeals had decided that under the 1918 Act a 
new corporation resulting from a consolidation, having 
taken over the assets and assumed the liabilities of its 
predecessors, could amortize the predecessors’ bond dis- 
count and deduct it ratably on its returns, the question is 
res adjudicata as to the same amount of discount on the 
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same bonds for later years under the 1918 Act and also 
under the 1921 and 1924 Acts. The later Acts are identical, 
on the question of amortization of discount, with the 1918 
Act. The Government’s contention, that the Circuit Court 
had disregarded certain important factors which might lead 
to a different conclusion, is not well taken, since the higher 
court’s opinion indicated that though it did not stress these 
factors it was cognizant of them. Therefore, the above 
conclusion is equally applicable where there was more than 
one reorganization, the first being an acquisition under fore- 
closure proceedings.—District Court of the United States, 
District of Maryland, in Western Maryland Railway Co., a 
Corporation, v. Galen L. Tait, Collector of Internal Revenue. 
Western Maryland Railway Company, a Corporation, v. The 
United States. Western Maryland Railway Company, a Cor- 
poration, v. Galen L. Tait, Collector of Internal Revenue. Law 
Nos. 4172, 4174, 4469. 


Creek Indian Tribe Lands, Taxability of Income from. 
—Income in 1918 from lands allotted to the petitioner as a 
member of the Creek Indian Tribe as her surplus allot- 
ment was taxable even though she was a minor. The con- 
tention that section 6 of the Act of 1908 expressly continues 
the guardianship of the Federal Government over her entire 
estate and imposes restrictions upon the alienation of the 
estate, including the surplus allotment, to such an extent 
that it can not be classified as “land from which restric- 
tions have been removed,” as contemplated by section 4 of 
the Act of 1908, so as to be subject to taxation, is held to 
be without merit—United States District Court, No. Dist. 
of Oklahoma, in Dora Ellen Bagby, nee Parks, v. United 
States of America. No. 1194 Law. 


Dividends, Tax Liability—Status of dividends received 
in 1917 from a copper mining company is determined. It 
is held that the provision of Section 201 (b) of the 1921 
Act that dividends paid from “increase in value of property 
accrued prior to March 1, 1913, may be distributed exempt 
from tax” should be applied retroactively, the Commissioner 
having followed consistently this method in all the Regu- 
lations. Where there was an operating deficit on the books 
of the:-company at March 1, 1913, which, however, was 
more than equalled by appreciation in the value at that 
date of the ore reserves over cost, no part of the surplus 
thus created is available for the computation of a taxable 
dividend. Earnings for years subsequent to March 1, 1913, 
should be reduced by losses subsequent to those years, but 
not for prior-year losses, in the computation of the most 
recently accumulated earnings available for dividends. In 
the computation of available earnings, depletion based on 
the March 1, 1913, value should be used. Judge Littleton 
dissents, in part, with opinion and computation.—Court of 
Claims of the United States in Albert Hoffman and Matilda 
Hoffman, Surviving Executors of the Estate of Herman H. 
Hoffman v. The United States. No. K-85. 


Dues and Initiation Fees—Numerous and varied social 
features of the Army and Navy Club of America being a 
material part of its activities and not merely incidental to 
the patriotic work of the club which could be carried on 
without them, its dues and initiation fees are subject to tax. 
—Court of Claims of the United States in Army and Navy 
Club of America v. The United States. 


Excess Profits Tax.—Invested capital for.1918, 1919, and 
1920 should include the value of Coca-Cola bottling con- 
tracts acquired in 1915 for capital stock. “In that we can 
not find that the contracts involved are patents, copyrights, 
secret processes, formulae, good will, trade-marks, trade- 
brands, franchises, nor that these contracts fall under the 
phrase ‘other like property,’ we are forced to the conclu- 
sion that for the purposes of taxation these contracts must 
be held to be tangible property.”—United States District 
Court, Eastern District of South Carolina, in H. D. & J. K. 
Crosswell, Inc. v. John F. Jones, Collector. Decision of Board 
of Tax Appeals, 6 BTA 1315, revised, in effect. 

The value of newly issued patents paid in for stock in 
1905 should be depreciated one-seventeenth each year in 
determining invested capital for 1918 and 1920. 

The above adjustment having been made for invested 
capital purposes, the taxpayer was entitled to a deduction in 
1920 of one-seventeenth of the cost of the patents as de- 
preciation.—United States Circuit Court of Appeals, Sixth 
Circuit, in The Ralston Steel Company v. The Commissioner 
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of Internal Revenue. Nos. 5747 and 5748. Decision of 
Board of Tax Appeals, 15 BTA 1416, affirmed as to the first 
issue and remanded as to the second issue. 


Federal Estate Tax.—Section 302 (c) of the 1926 Act 
providing that transfers made within two years of death 
“shall be deemed and held to have been made in contem- 
plation of death” is unconstitutional. 


Property transferred in 1926 and 1927 under irrevocable 
trust agreements by the decedent who died within two 
years thereafter on January 20, 1928, at the age of 72, is 
held not part of his estate, the transfers not having been 
made “in contemplation of death,” where the motive was 
to make his children financially ‘independent or to settle 
vexatious and harassing litigation. Although the decedent 
at the time of the transfers was suffering from myocarditis, 
he was in excellent condition for a man of his years, and 


was actively engaged in business and planning for the 
future. 


Bequest of an annuity to a church under the condition 
that the present salary of a pastor in a remote part of the 
parish should continue, the discontinuance of any part of 
the salary to cause the annuity to cease, does not give rise 
to a deduction from gross estate. “Whenever a taxable 
claims exemption from taxation his claim must rest upon 
clear and certain grounds. His claim can not rest upon 
the assumption of what third persons may continue to do 
over a long period of time.”—District Court of the United 
States, District of Delaware, in Delaware Trust Company, 
Executor under the last Will and Testament of William du- 
Pont, deceased, v. Wallace S. Handy, Collector of Internal 
Revenue for the District of Delaware. No. 14. December 
term, 1930. 


Gross estate of a decedent who died in 1922 should not 
include that part of the stocks transferred to a bank under 
a one-year trust agreement which by the terms of the agree- 
ment was to be the property of the decedent’s wife at the 
end of the trust, where the decedent and his wife executed 
another agreement under which the evidence showed that 
the stock in question was to be the wife’s regardless of any 
contingencies. A gift is effective where delivery is made to 
a third person for the benefit of the donee, the third person 
being constituted a trustee of the donee. “Once a gift has 
been consummated, the rights of the donee become vested. 
While delivery is essential, manual delivery of the thing 
given is no more necessary in the case of a gift than in 
the case of a sale.”—United States Circuit ‘Court of Appeals, 
Ninth Circuit, in Leila S. Owen, Administratrix of the Estate 
of Frank G. Owen, Deceased, v. Commissioner of Internal 
Revenue. No. 6323. Decision of Board of Tax Appeals on 
this issue, 18 BTA 539, reversed. 


California State inheritance taxes paid in 1918 are de- 
ductible, for Federal estate tax purposes, from the gross 
estate of a decedent who died in 1917.—Court of Claims of 
the United States in Barnim Kombst et al. v. The United 
States. No. J-679. 


Value of property transferred in trust in 1918, the income 
to be paid to the settlor’s children, with ultimate distribu- 
tion of the trust corpus to the settlor’s descendants, is held 
not part of the settlor’s gross estate upon his death on 
March 26, 1926. The transfer was not one made “in con- 
templation of death” or “to take effect at death” within 
Section 302 of the 1926 Act because of the right reserved 
by the settlor “to alter, change or modify the Trusts hereby 
created, without the right to withdraw any part of the 
principal.” “Even if by force of the reservation the grantor 
could have demanded and obtained the entire income from 
the trust during his lifetime, the irrevocable grant of the 
remainder would not have been affected thereby.”—Court 
of Appeals of the District of Columbia in Loring A. Cover 
et al., Executors of Estate of Thomas Conover, Deceased, v. 
David Burnet, Commissioner. No. 5157. Decision of Board 
of Tax Appeals, 17 BTA 1177, reversed and remanded. 


Personal and real property owned by the decedent and 
his wife as tenants by the entirety under the laws of Penn- 
sylvania should be included in the decedent’s gross estate 
under Section 302 (e) of the 1924 Act. This holding is ap- 
plicable equally to property so acquired after the passage 
of the 1924 Act, and also before the passage of the 1924 
Act but after the passage of the 1916 Act, the first estate- 
taxing statute. 
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Bank accounts opened before the enactment of the 1916 
Act in the joint names of decedent and his wife are subject 
to estate tax under the 1924 Act, where the record does not 
disclose whether the deposits, which were at the sources of 
the credit balances at the time of the decedent’s death, were 
made before or after 1916—Supreme Court of the United 
States in David W. Phillips, Collector, v. Dime Trust & Safe 
Deposit Company, Executor of Last Will and Testament of 
W. B. Lewis et al. No. 18, Oct. term, 1931. Reversal (on 
motion to bring up record from Third Circuit) of District 
Court decision, 30 Fed. (2d) 395. 


Gifts Inter Vivos.—Section 302 (c) of the 1926 Act, pro- 
viding that transfers within two years prior to death “shall 
be deemed and held to have been made in contemplation of 
death” is unconstitutional. “Congress can not, through leg- 
islative fiat, declare what was in fact a gift inter vivos 
to be a gift made in contemplation of death and taxable as 
part of the estate.”—United States Circuit Court of Ap- 
peals, First Circuit, in Thomas W. White, Collector of In- 
ternal Revenue, v. John L. Hall et al., Executors. No. 2609. 


Oct. term, 1931. District Court decision, 48 Fed. (2d) 1060, 
affirmed. 


Injunction to Restrain Collection of Tax.—In the case 
of John W. Keogh v. Robert E. Neely, Acting Collector of In- 
ternal Revenue, on appeal from the United States Circuit 
Court of Appeals for the Seventh Circuit, the appeal was 
dismissed by the United States Supreme Court for want 
of jurisdiction and the petition for writ of certiorari was 
denied. Following is a syllabus of the decision by the Cir- 
cuit Court: 

District Court’s dismissal of a bill for an injunction to 
restrain Collector from collecting income tax under the 
1928 Act is affirmed. The contention that, because the Fed- 
eral Government has not compelled the Illinois legislature 
to redistrict the State into senatorial districts, it has failed 
to carry out the constitutional guaranty (Sec. 4, Art. IV) 
to the States of republican form of government, and there- 
by the citizens of Illinois are relieved from paying Federal 
income taxes, is entirely without merit. 

The 1928 Act is not unconstitutional by reason of the 
fact that the Sixteenth Amendment to the Constitution 
was ratified by the legislatures of the several States, and 
not by conventions of the people. 


Insurance Commissions—Assignment of Contract.— 
Where an employee of a life insurance company, in 1921 
and 1923, sold, assigned, and transferred to his wife undi- 
vided interests in his contract with the company where- 
under he was to receive commissions on all renewal premiums 
during the continuance of the contract, the company 
accepting the assignments, payments thereafter made to the 
wife were taxable to her and not to the assignor. “When 
the contract was assigned to his wife, a property right 
passed to her, as capable of assignment as any other sort 
of property—for instance, as rents to accrue from a lease 
for a term of years, or royalties from a patent.”—Court of 
Appeals of the District of Columbia in Arthur F. Hall v. 
David Burnet, Commissioner, Nos. 5173 and 5174. Decision 
of Board of Tax Appeals, 17 BTA 5476, reversed. 


Interest on Overpayments.—In accordance with mandate 
from the Supreme Court, judgment is rendered in favor of 
the taxpayer plaintiff in the amount of $9,846.06, part of 
an overpayment of $10,866,43, the balance having been 
paid, with interest, by the Commissioner by check dated 
May 12, 1927. Interest on the judgment should be allowed 
from the date of the overpayment to a date within 30 days 
of the refund check as provided in Section 177 (b) of the 
Judicial Code, as amended by the 1928 Act. The fact that 
the Supreme Court held that the action to recover was not 
for an overpayment of tax but for an account stated, for 
the purpose of application of the statutory period, does not 
take the case out of the provisions of the above section. 
No interest is allowable on the balance of the overpayment 
for which the Commissioner tendered a check, with inter- 
est, on May 12, 1927, although the taxpayer apparently 
declined to accept the check because it was not in full 
settlement. Upon the issuance of the check “the amount 
was charged against the funds in the possession of the 
Government and the plaintiff was free to make use of the 
check without prejudice to its right to sue for the balance. 
—Court of Claims of the United States in Bonwit Teller 
& Co. v. The United States. No. H-554. 
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Losses.—No deductible loss resulted to a corporation 
from the distribution in 1922 of a dividend payable in the 
stock of another corporation at a market value less than 
its cost to the corporation. The dividend was declared in 
terms of shares of stock rather than in terms of money 
value, and was merely a distribution of property accu- 
mulated since February 28, 1913.—Court of Appeals of the 
District of Columbia in First Savings Bank of Ogden (form- 
erly First Utah Savings Bank) v. David Burnet, Commis- 


stoner. No. 5189. Decision of Board of Tax Appeals, 17 
BTA 804, affirmed. 


No deduction for loss in 1918 was allowable on account 
of the demolition of old buildings in order to provide street 
connection at grade for new buildings being constructed. 
The expense involved represented “improvements or bet- 
terments,” deduction with respect to which is denied by 
section 215 of the 1918 Act. 


Deduction for loss is held allowable in 1918 because of 
the demolition of income-producing buildings, in the 
amount of their value, where it was not shown that it was 
the taxpayer’s intention in 1917, when he purchased the 
land on which the buildings stood, to demolish them; and 
where their demolition did not add to the value of the 
property, demolition being made in the expectation that 
the land would be used by the Government. 


Deduction for loss is held allowable in 1918 because 
of the demolition of an income-producing building on 
property purchased in 1918, where the city had ordered 
that certain improvements be made and where the condi- 
tion of the dwelling did not warrant the expense of such 
improvements.—United States District Court, Western 
District of New York, in Arthur H. Ingle v. Carrie O. Gage, 
Executrix of the Last Will and Testament of Bert P. Gage, 
Deceased. At Law No. 218A. In effect this decision re- 
versed as to the last two issues Board of Tax Appeals de- 
cision, 1 BTA 595. 


Motion to Remand Cause from Appellate Court to Board 
of Tax Appeals.—Supreme Court having reversed a Circuit 
Court of Appeals:and remanded the cause to the lower 
court “for further proceedings in conformity with the opin- 
ion of this Court” [the Supreme Court], the Circuit 
Court has power to remand the cause to the Board of 
Tax Appeals only if the decision of the Board is not 
in accordance with the law. The Supreme Court hav- 
ing held that on the record before the Board, it cor- 
rectly decided the case, the Board’s decision was “in 
accordance with the law,” so that petitioner’s motion 
to have the case remanded to the Board for further 
fact finding must be denied.—United States Circuit Court 
of Appeals, Third Circuit, in Samuel F. Houston, v. Com- 
missioner of Internal Revenue. Sallie H. Henry, v. Commis- 
sioner of Internal Revenue. William Hobart Porter and 
Andrew W. Porter, Executors of the Estate of William W. 
Porter, Deceased, v. Commissioner of Internal Revenue, Re- 
spondent. Nos. 4210, 4211, and 4224. Oct. term, 1929. 


Net Loss.—Net loss sustained by a corporation in 1926, 
before affiliation, may not be deducted in determining the 
net income for 1927 of the affiliated group of which it had 
become a member, where it had no net income for 1927. 
“Since each corporation of the affiliated group is a tax- 
payer, the net loss of each must be computed separately.” 
“By this regulation [Art. 635, Reg. 69], the affiliated group, 
filing a consolidated return becomes a tax-computing unit. 
It is not a taxable unit.”—United States Circuit of Appeals, 
Second Circuit, in Commissioner of Internal Revenue v. Ben 
Ginsburg Company, Inc. 


Notice of Tax Deficiency, Address Requirements.—Ap- 
pellate Court affirms dismissal by District Court, for want 
of equity, of an equity suit brought against a Collector to 
enjoin collection of an assessment for the year 1921. The 
Commissioner’s 60-day letter was incorrectly addressed to 
206, instead of 200 or 202 South State Street, Chicago, IIl- 
inois, but was delivered to a person who regularly accepted 
mail for the complainant. The additional assessment, which 
was made within the statutory period, was valid.—United 
States Circuit Court of Appeals, Seventh Circuit in Arthur 
L. Whitmer v. Robert H. Lucas, Commissioner et al. No. 4589, 


Oct. term and session, 1931. Decision of lower court 
affirmed. 
























































































































































































































































































































































































































































































































































































































































































































































452 





Personal Service Corporation.—Board’s decision is ap- 
proved that the petitioner, as to certain income received in 
1918 as a broker for a chemical company, was a personal 
service corporation within Section 200 of the 1918 Act 
and hence was entitled to have its tax computed under 
Section 303 of that act. The Board’s findings of fact were 
sustained by the evidence as to the three issues: (1) That 
there was a distinctly separate branch of the petitioner’s 
business; (2) that the income of that branch was primarily 
ascribable to the activities of the principal stockholder; and 
(3) that capital was not a material income-producing factor 
in that branch.—United States Circuit Court of Appeals, 
Sixth Circuit, in Commissioner of Internal Revenue v. Isaac 
Winkler & Brother Company. No. 5746. Decision of Board 
of Tax Appeals, 15 BTA 38, affirmed. 


Refund Claims.—Supplemental claim, filed after the stat- 
utory period, asserting different grounds from a prior timely 
claim which had been allowed in part and rejected for the 
balance prior to the filing of the supplemental claim, was 
not timely filed; and the Commissioner’s refusal to allow 
it may not be made the basis of suit to recover.—Court of 
Claims of the United States in National Fire Insurance Co. 
v. The United States. No. H-133. 


Retirement of Bonds, Taxable Gain—Where a corpora- 
tion purchases and retires its own bonds at a price less 
than the issuing price or face value, the excess of the is- 
suing price or face value over the purchase price is taxable 
income for the taxable year.—Supreme Court of the United 
States in The United States v. Kirby Lumber Company. No. 
26. Oct. term, 1931. 


Review of Board Decisions by the Courts.—Federal ap- 
pellate court, in every case in which a hearing was had 
before the Board of Tax Appeals and evidence was intro- 
duced, should determine whether such evidence was “le- 
gally sufficient to sustain” the findings made, but the court 
“is not required to weigh the evidence, or to determine the 
credibility of witnesses; nor may it usurp the power of 
administrative decision.” “The opinion of the court may 
not be substituted for that of the administrative body in 
matters involving the exercise of judgment or discretion,” 
the opinion says.—United States Circuit Court of Appeals, 
Sixth Circuit, in Thomas H. Tracy v. Commissioner of Inter- 
nal Revenue. The Huron Building Company v. Commis- 
sioner of Internal Revenue. Nos. 5688 and 5689. Decision 
of the Board of Tax Appeals, 15 BTA 1107, affirmed. 


Circuit Court of Appeals, Seventh Circuit, asserts juris- 
diction as to an appeal from the Board by decedent peti- 
tioner’s executors even though the petitioner before the 
3oard died before hearing by the Board. Section 1002 of 
the 1926 Act provides for review of a Board decision “in 
the case of an individual, by the Circuit Court of Appeals 
for the circuit whereof he is an inhabitant.” “At the time 
of the hearing Mrs. Rusk had no earthly habitation, but 
the situs of her property was still in this circuit, and her 
executors, who are now petitioners, are residents of this 
circuit. We see no reason why the word ‘individual’ as 
used in the first clause of Sec. 1002 (a), supra, should not 
be construed to refer to the executors as well as to de- 
cedent; for while they are acting in their official capacity 
as executors, they are nevertheless individuals.” The Board 
had authority to substitute petitioner’s executors and ex- 
ecutrix as petitioners. 


Board’s determination of the taxable gain derived from 
the sale of real estate in 1923 is approved, the Board’s 
determination as to the March 1, 1913, value of the real 
estate sold being sustained by the evidence, as was its de- 
termination as to the value of notes received for the sale, 
which determination was based on the decedent petitioner’s 
admission under oath and was not to be considered as 
overcome by one witness’ contrary testimony. Petitioners’ 
contention that promissory notes may not be included in 
taxable income until paid is without merit, on the authority 
of Corbett v. Burnet, 50 Fed. (2d) 492.—United States Cir- 
cuit Court of Appeals, Seventh Circuit, in Charles A. Rusk 
et al., Executors of the Estate of Margaret Rusk, v. Com- 
missioner of Internal Revenue. No. 4557. October term and 
session 1931. Decision of Board of Tax Appeals, 20 BTA 
138, affirmed. : 
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Statute of Limitations—The bar of Section 1316 of the 
1921 Act (reenacting Sec. 3228, R. S., as amended) pro- 
viding that refund claims must be filed within four years 
of the payment of the tax, does not apply to the Alien 
Property Custodian.—Court of Claims of the United 
oy in Barnim Kombst et al. v» The United States. No. 
J-679. 


Suits to Recover Overpayment of Taxes—Maintenance 
of Action.—Suit to recover an overpayment determined by 
the Board of Tax Appeals can not be maintained where a 
timely claim for refund was not filed as provided in Sec- 
tion 284 (e) of the 1926 Act. The Board of Tax Appeals 
has held that its jurisdiction extends only to the determina- 
tion of the fact of overpayment and the amount. Its de- 
cision is not therefore res adjudicata as to this court. Its 
decision did not give rise to an account stated upon which 
suit could be brought within six years since the overpay- 
ment was determined after the statutory period and timely 
claim was not filed. A prior timely claim based on entirely 
different grounds has no effect on this suit—Court of 
Claims of the United States in National Fire Insurance Co. 
v. The United States. No. L-49. 


District Court did not err in sustaining demurrer to a 
suit brought by the taxpayer to recover taxes assessed on 
the strength of a waiver of the statutory period, which 
waiver the taxpayer claims is invalid. The refund claim, 
filed as the basis of the suit, though attacking the validity 
of the waiver, did not set forth the same reasons for the 
alleged invalidity as are now advanced.—United States Cir- 
cuit Court of Appeals, Fifth Circuit, in J. P. Stevens En- 
graving Company, a Corporation, v. United States of America. 
No. 6222. Decision of lower court, 48 Fed. (2d) 899, af- 
firmed. 


Pursuant to R. S. 3226, as amended, suit not’ brought 
within five years of the payment of taxes for 1913 to 1916 
(as to which no refund claim has been filed) is barred. 
There is no irreconcilable conflict between that statute, 
as amended, and Section 281 (c) of the 1924 Act providing 
that if invested capital is decreased by the Commissioner 
because of inadequate deductions in prior years, any re- 
sulting overpayment of the prior yéars shall be credited 
or refunded without the filing of a claim therefor. “The 
United States as a sovereign power can not be sued except 
with its consent, and unless its case comes clearly within 
the terms of the statute by which such consent is given, 
the taxpayer is without remedy.”—District Court of the 
United States, District of Massachusetts, in Renfrew Man- 
= Company v. United States of America. Law No. 
4415. 


Tax Information, Withholding of on Grounds of Self 
Incrimination.—Plea of taxpayer indicted for wilfully re- 
fusing to supply information to a revenue agent concerning 
payments to other persons, on the ground that to do so 
would have compelled him to become a witness against 
himself in violation of the Fifth Amendment and caused 
him to be subjected to prosecution for violation of laws of 
the United States, is without merit inasmuch as, at the 
hearing, the taxpayer did not invoke protection against 
Federal prosecution but stated that he had in mind viola- 
tion of a State law and not a Federal law. “The privilege of 
silence is solely for the benefit of the witness and is deemed 
waived unless invoked.” The Government’s demurrer 
should have been sustained, but leave to file the plea in the 
first place should have been withheld—Supreme Court of 
the United States in United States of America v. Harry 
Murdock. No. 38, October term, 1931. District Court de- 
cision, 51 Fed. (2d) 389, reversed. 


Valuation of Property——March 1, 1913, value of land 
and building as determined by the Board is approved for 
the purpose of determining gain or loss on sale in 1921, 
such determination having been supported by the evidence 
as to cost of land and of constructing building, tax values 
in 1913 and 1915, earning power of the building, etc. The 
Board was not required to base its determination entirely 
on the opinion evidence of experts offered by the peti- 
tioner.—United States Circuit Court of Appeals, Sixth 
Circuit, in Thomas H. Tracy v. Commissioner of Internal 
Revenue. The Huron Building Company v. Commissioner of 
Internal Revenue. Nos. 5688 and 5689. Decision of Board 
of Tax Appeals, 15 BTA 1107, affirmed. 
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Supreme Court’s Action on Petitions for 
Writs of Certiorari 


During the month of November the United States Su- 
preme Court granted but two petitions for writs of cer- 
tiorari in Federal tax cases, namely, in the cases of Burnet 
v. Leininger, Dkt. No. 426, and U. S. Cartridge Co. v. U. S., 
Dkt. No. 450. The Leininger case involves the question as 
to whether a partnership agreement (Ohio) between hus- 
band and wife made profits thereafter taxable one-half to 
her, and the U. S. Cartridge Co. case has at issue obsoles- 
cence deductions which may be taken on buildings erected 
on leased ground for war purposes and the inventorying 
of goods on hand at the end of the war. 

Petitions for writs of certiorari were denied in the fol- 
lowing cases: Angier Corp. v. Com., Dkt. Nos. 458, 459; 
Baton Coal Co. v. Com., Dkt. No. 464; Baumgartner v. Com., 
Dkt. No. 467; Capone, Ralph v. U. S., Dkt. No. 479; City 
Button Works v. Burnet, Dkt. No. 293; Dahlinger v. Com., 
Dkt. No. 451; Darby-Lynde Co. v. Alexander, Dkt. No. 398; 
Denunzio Fruit Co. v. Com., Dkt. No. 381; Eavenson v. Com., 
Dkt. No. 450; Ford et al. v. Com., Dkt. Nos. 405-409; Gong 
Bell Mfg. Co. v. Burnet, Dkt. No. 97; Hubbell Son & Co., 
G. M., Inc., Dkt. No. 400; Jenkins-Kreer & Co., Inc., Dkt. No. 
448; Kansas City Southern Ry. Co. v. Com., Dkt. No. 456; 
Kennington v. Donald, Dkt. No. 390; Keough v. Nicely, Dkt. 
No. 371; Morosco Holding Co. v. Hatch, Dkt. No. 421; Onon- 
dago Co. v. Burnet, Dkt. No. 320, 321; Portage Silica Co. v. 
Com., Dkt. No. 416; Schaefer v. Bowers, Dkt. No. 425; 
Stewart v. Burnet, Dkt. No. 371; United Cigar Stores Co. of 
America v. U. S., Dkt. No. 340. 





The Income Tax and Business Recovery 
(Continued from page 431) 


VI. 


Relation of Expenditures of the Government 
to Current Consumption 

It is believed that in their net effect the foregoing 
proposals would be likely to increase the revenue by 
some 300 million dollars. In anticipation of such ad- 
ditional revenue plans should be made for its prompt 
disbursement, otherwise than for debt retirement. This 
and the increase in dividend distributions would let 
loose a flood of new purchasing power without ex- 
panding our productive facilities or creating inflation 
and its attendant evils. 


We have called the income tax the heart of trade, 
drawing stagnant funds in, and forcing them out into 
active circulation. On every hand we see a plethora 
of idle money and a plethora of unsalable goods to- 
day. This heart of trade, this money-pump, should 
be set to work at once. It is not enough to have 
money available at low rates. Someone must spend 
the money, if business is to revive. Armed with the 
power of the income tax, the Government can set-the 
pace in this necessary resumption of spending. 

No one who has witnessed the effect of govern- 
ment expenditures on other occasions, as on the out- 
break of the Spanish War, can doubt the effectiveness 
of such action in reviving trade. 

We have dwelt chiefly on immediate measures and 
on the immediate problem of present depression and 
unemployment. Let it be emphasized, however, that 
the income tax can be used to reduce real property 
taxes (as is being done in England) and thereby 
provide agrarian relief; that it furnishes a solution to 
the world-wide problem of export surpluses ; and that 
it provides the one sure antidote for Bolshevism and 
the means of removing the economic causes of war. 
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These objects may seem less difficult to accomplish 
if we first give a trial to some such program as is 
outlined above for expediting business recovery. 


Local Taxation of the Insurance Business 
in the United States 
(Continued from page 442) 


plus 1 per cent of gross premiums, the size of the 
flat rate varying with the population of the city.”® 
Anderson, South Carolina taxes life companies in a 
similar manner, but with a minor difference. A pay- 
ment of $15.00 plus $20.00 for the first $100.00 in 
premiums and 1 per cent of additional premiums is 
charged. Both methods are obviously objectionable 
because of regressiveness. 

In Table II an attempt has been made to discover 
the average additional tax burden imposed upon dif- 
ferent classes of insurance companies by the privi- 
lege which the state confers upon municipalities. 
The average tax imposed on each company by cities 
levying a tax has been divided by the total number 
of cities reporting regardless of whether or not a 
license is levied. The results shown in the third 
line of the table indicate that life insurance com- 
panies are most heavily taxed, though the average 
burden on industrial companies is very nearly as 
great. The probable explanation of the fact that 
the average burden on each fire company in these 
several states is about $9.00 less than that on the life 
company is that brackets are so formed that fire 
companies (having lower premium receipts for each 
company or agent) more generally fall in the lower 
brackets; that a slightly larger number of cities tax 
life companies; that average flat-rate premiums are 
higher on life companies; and that, where premiums 
taxes are imposed, renewals * are usually included 
with new business.** The number of cases in which 
separate reports are available for compensation, fra- 
ternal, and miscellaneous indemnity companies 
makes it impossible to show an average that is sig- 
nificant. 

Ten municipalities, as shown in Appendix A, either 
wholly or in part, impose graduated taxes. With 
the exception of Baton Rouge (La.), Lexington 
(Ky.), and New Orleans (La.) all of the cities are 
located in South Carolina. 

Although none of the schedules is entirely free 
from gross inequalities the degree of regressiveness 
varies. Baton Rouge imposes rates which are ir- 





29 These rates are prescribed by statute. See Table I, footnote a. 

% Fire indemnity and casualty companies ordinarily write new policies 
for old customers, whereas life insurance contracts typically continue 
in force 4 long as renewal premiums are paid according to the terms 
of the policy. 

31Cf., Table IV and Appendix A. 


Table IV 


COMPARATIVE STUDY OF THE BURDEN IMPOSED ON THE 
LIFE, THE HEALTH AND ACCIDENT, AND THE 
FIRE COMPANY by 14 CITIES EMPLOYING 
PREMIUMS TAXES*# 


Premium Life Health and Fire 
Income Accident 
$30,000 $473.6 $465.4 $577.5 
20,000 342.6 359.7 361.3 
10,000 195.8 200.8 200.0 
2,000 58.6 56.1 45.9 


* The average used is the arithmetic mean. This analysis includes 
only cities imposing premiums taxes on all three types of companies. 
No account is taken of cities allowing deductions for return premiums 
or exempting renewal premiums. 
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regularly progressive, yet the size of the brackets 
is so large that considerable injustice may result.* 
The size of the brackets is more restricted by Green- 
ville, but in addition to regressive rates the maxi- 
mum tax is possibly set for a relatively small amount 
of premiums, thus doubly favoring the more pros- 
perous concerns.** Spartanburg has a four bracket 
schedule applicable to premiums of from $1.00 to 
$2,000 and imposes a proportional tax of 2 per cent 
on sums received in excess of the last named 
amount. As the first two rates are rather steeply 
regressive a heavy penalty is imposed upon com- 
panies acquiring small gross receipts from that city. 
Many of the South Carolina municipalities apply a 
rate to premiums between $1.00 and a designated 
amount, imposing a fixed percentage on all sums in 
excess.*° The rate for premiums (included within 
the bracket) when expressed in terms of a per cent 
is higher than the subsequent proportional rate, in 
all cities reporting this type of schedule. 


Taxation of multiple-line companies deserves spe- 
cial attention. General policies of cities employing 
flat rates and of those levying premiums taxes will 
be discussed separately and in the order named. 


Most municipalities imposing flat rate taxes, in the 
absence of provisions for taxing the multiple-line 
organization, determine the company’s classification 
for tax purposes by the major line of coverage sold. 
Nevertheless, this last statement demands some 
qualification. A company cannot insure risks other 
than those which have been decreed by custom * 
as related or else it will be forced to secure a license 
for each of the unrelated lines. Life companies, for 
example, engaging in the health and accident field 
are frequently required to pay either two separate 
fees or refrain from selling one or the other of the 
two types of insurance in the community. But, no 
city levies a double tax on a life concern which sup- 
plements its contracts of insurance with disability 
income or double indemnity riders. In case no tax 
is provided for a company’s major line, a fee, if one 
be specified, must be paid to secure the right to sell 
the affiliated or subordinate coverage. Organizations 
accepting coordinate forms of risks such as ordinary 
and industrial most generally are licensed as life in- 
surance companies if the city ordinance does not 
provide a rate for industrials. However, in event 





32 The size of the brackets in the schedule for life, health, and accident 
premiums is regularly $10,000, while the size of those belonging to the 
schedule applicable to fire and other company premiums increases from 
$2,500 to $5,000 and finally to $10,000. The first schedule shows greater 
regressiveness within the brackets than does that of any other city with 
which the writer is familiar. 

%3 This rate is $150.00 on $10,000 or more, and it is applicable to 
premiums collected by all companies except one. Lexington has a 
maximum tax of $300.00 on $10,000 or more of premiums received by life 
or health and accident companies. 

% Imposed upon “plate glass, livestock, accident, sick benefit, fidelity, 
guaranty, liability, boiler or other like insurance” company premiums. 

3% Charleston imposes a tax on gross premiums of plate glass com- 
panies, the rate being $50.00 on $500.00 or less of premiums and $5.00 
on each additional $100.00. This is the highest premiums tax imposed 
by any reporting city. A heavy tax of $50.00 on the first $1,000 or less, 
and 3% thereafter is levied on premiums of accident, health or “kindred 


insurance companies.”’ Marine insurance premiums are subject to $75.00 
on the first $1,000 or less, and $0.50 on each additional $100.00. Rock 
Hill imposes a very light burden on premiums: $10.00 for the first 


$1,000 or less, and $0.50 on each additional $1,000 (applicable to surety 
companies). Life or fire companies are charged $15.00 on the $1,000 
or less in premiums, and $0.75 for each additional $100.00. 

% Fire companies generally are permitted to insure the following 
risks without a double flat rate charge: fire, tornado, wind storm, 
use and occupancy, profits, rents, leasehold, insurrection, riot and civil 
commotion, sprinkler leakage, rain, theft, automobile collision and 
property damage, marine cargoes and_ hulls, and rail, mail and express 
shipments against fire, collision, stranding or sinking. 
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that a municipality levies a tax on both industrial 
and ordinary companies, a concern writing both of 
these forms generally pays the industrial rate if two 
separate sets of agents (each of whom sells only one 
of the two lines) are not maintained; on the other 
hand, two licenses ordinarily must be obtained when 
the solicitors are demarked as independent (or de- 
tached) ordinary and debit agents. 

Six of the reporting cities and the Yazoo Missis- 
sippi Delta District impose a tax on the multiple- 
line company as such. One of the municipalities is 
in Georgia and the others are in Kentucky. The 
rate is from 20 to 50 per cent higher on this kind of 
organization than it would be if it were dispensing 
solely its principal form of protection. Not all mul- 
tiple-line companies are subject to special rates. 
Henderson, Kentucky exacts a charge from multiple 
line life, health, accident, and casualty companies. 
Waycross, Georgia levies a special tax on concerns 
writing both life and health and accident insurance. 
Madisonville, Kentucky charges fire companies writ- 
ing tornado $12.50 while those (presumably mutuals) 
accepting fire risks pay $7.50. Paducah, Irvine, and 
Ravenna, Kentucky impose special charges on all 
multiple line companies, except that fire companies 
are exempt from additional tax in the first mentioned 
city. For each line after the first Paducah exacts 
$10.00. Irvine and Ravenna stipulate that a tax of 
$25.00 must be paid for the first and $50.00 for more 
than one form of protection rendered. The Yazoo 
Mississippi Delta District imposes a tax of $350.00 
on companies writing other than strictly conven- 
tional lines in conjunction with the main form of 
coverage. Life companies though are permitted to 
accept “health, accident, and/or industrial business” 
without extra charge. 

When premiums taxes are levied on a company’s 
aggregate receipts, they in effect reach the total 
income of a multiple-line company derived from the 
community. When they are imposed upon specific 
receipts, in some cases the administration will include 
not only premiums secured from the designated line 
but also those from closely related lines. Some cities 
fail to levy an impost on commercial health and ac- 
cident companies, while gross premiums of life 
companies may include receipts derived from disa- 
bility income or double accidental death benefits 
which, according to practice, are frequently classed 
as life premiums. Officials in other towns include 
premiums derived from tornado with those from fire 
coverage while the ordinance stipulates that fire 
premiums alone are subject to tax. Nevertheless, 
aside from a few of these miscarriages in administra- 
tion or construction of the ordinances, difficulties in 
taxing single coverage or multiple-line concerns are 
minimized when premiums taxes are imposed. 

All cities appear to permit some form of exemp- 
tion to resident agents or agencies of companies 
maintaining home offices within their corporate 
limits. The company itself is likewise entitled to 
indirect subsidies of more or less valuable nature. 
Local life companies in Charleston are permitted a 
deduction from the premiums tax equivalent to 20 
per cent of the property tax paid in the previous 
vear. Greenville applies a moderate proportional rate 
to gross premiums of home office companies, while 
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it levies a graduated tax in the case of others. An- 
derson taxes them on the same basis as it does banks 
and trust companies. Wichita charges them fees 
about 50 per cent below those imposed upon foreign 
companies, their agents or agencies. 

The licensee, upon payment of tax, is permitted 
by cities imposing flat rates, with few exceptions, to 
exercise the privileges granted by the municipality 
for the period of one year (presupposing, of course, 
that the applicant for license pays the fee on the tax 
collection date). Kansas City and Wichita, Kansas 
and Sedalia, Missouri report the only departures 
from this rule. The first named municipality per- 
mits life, and the second requires foreign, companies 
to pay privilege taxes semi-annually, while the third 
compels monthly payments by practically all com- 
panies until a maximum aggregate total has been 
reached. 

About 40 per cent of reporting cities (levying flat 
rates) require a new company, admitted at a time 
other than the regular renewal period, to remit the 
full annual fee, which permits it to operate only for 
the unexpired part of the license year. The other 
municipalities allow some form of pro rata. 

Municipalities levying premiums taxes generally 
impose them annually.** It is obvious that questions 
as to pro rata of license fees do not arise in connec- 
tion with the majority of these cities. Those which 
exact a flat fee in advance from a new company, 
admitted before orafter the regular license payment 
date, are in numbe¥ about evenly divided in permit- 
ting or prohibiting a rebate of this tax. 

Some of the ordinances fail to stipulate whether 
premiums derived from within the city only shall be 
taxed. Perusal of five specimen affidavits (of as 
many cities), to which the applicant for license must 
subscribe, reveals' that in the case of fire insurance 
only premiums paid for protection of property within 
the city shall be subject to an impost. The revenue 
ordinances of Carrollton, Kentucky and of Charles- 
ton, South Carolina expressly require that the tax 
rates shall apply to fire premiums collected by an 
agency in the first municipality and to life premiums 
remitted to an agency in the second. Actually, how- 
ever, a levy is imposed only upon payments received 
for coverage on property within the city in the for- 
mer case. Reliable information as to the practice 
pursued in Charleston is not available. 

(Concluded in the January number) 


The Law and Practice of General Property 


Assessment in Ohio 
(Continued from page 437) 
ing administrative methods by forcing compliance 
with law by proceedings in mandamus. 
Other recommendations were made for the pur- 
pose of defining more clearly the duties of assessors. 
The Committee also recommended that the six- 
year reappraisal period be abolished in favor of a 
system of continuous reappraisal with quadrennial 
reappraisals to be required if the auditor could not 
show to the satisfaction of the Tax Commission that 
property in his county was satisfactorily assessed. 





37 The only known exception is Wheeling, West Virginia which re- 
quires that the tax shall be paid “during the half year ending on every 
first day of July and January.” 
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The most important recommendation, in the opin- 
ion of the author, was that the Tax Commission be 
given an appropriation large enough to permit it to 
perform the duties assigned to it by law. 

It is doubtful that many of the members of this 
Committee felt that its recommendations would solve 
the problem of local administration; it is also, how- 
ever, doubtful that many of them felt that the legis- 
lature would go as far toward a satisfactory solution 
as they had suggested. The opinion was frequently 
expressed to the author that these suggestions were 
“visionary” and “impracticable.” 

Laying aside, for the moment, the question of what 
a legislature will or will not do, under what system 
could equitable assessments be provided for? What 
is needed is clear enough. The task of assessment 
is one which can be well performed only by an ex- 
pert appraiser, a trained specialist. The problem 
is fundamentally one of personnel, not of law. The 
Ohio law has been bad enough, but if it were care- 
fully and uniformly administered the Ohio “tax prob- 
lem” would shrink to relatively small proportions. 
The property tax, if effectively administered would 
produce considerable additional revenue without add- 
ing to the burdens of those now assessed at the 
legal maximum, while the burdens borne by those 
now assessed above the legal maximum would at 
the same time be reduced. Under what system, 
then, can a sufficiently “expert” personnel, consci- 
entious and independent of political influence, be 
provided? 

Such a personnel cannot be provided in any sys- 
tem under which administrators are elected. The 
candidate for an elective office is a prospective “offi- 
cial,” not a prospective expert employee. Such be- 
ing the case, how is the assessor to be chosen? He 
might be chosen by the County Commissioners. Such 
a solution would assure the maintenance of the dem- 
ocratic virtues of “home rule.” But by what rea- 
soning can “home rule” in the matter of property 
tax assessment be justified in the face of state laws 
which specify in every detail the functions of the 
assessor and the rate at which property shall be 
assessed? The answer is, of course, that home rule 
means the subjection of the assessor to every vari- 
ety of political influence and permits local citizens, 
by inducing that official to exercise what is strictly 
defined as a legislative function, to control the gen- 
eral level of assessed valuations, and thereby to con- 
trol the aggregate volume of tax levies for general 
purposes. 

Such a control is possible because Ohio has a 
tax limit law which, in certain respects and in cer- 
tain localities, really “works.” The constitutional 
limit of aggregate tax rates for State, county, school 
and other purposes in Ohio is 15 mills. This figure 
cannot be exceeded except by popular vote, and the 
people have been so reluctant to vote extra levies 
in certain rural districts of Ohio that it has been 
necessary in the past for the State Superintendent 
of Education to impose additional school levies for 
them (a peculiar practice which was possible before 
the limit was written into the constitution). In 
some districts of Ohio the schools are now closed 
because of the failure of the electorates to vote the 
necessary levies. 



































































































































































































































































































































































































































































































































































































































456 THE TAX MAGAZINE 


The result of this system is that the county au- 
ditor is the all-powerful individual who can, by a 
wave of the mystic wand of “reappraisal” either raise 
or lower the effective tax limit, whether the purpose 
be to make possible the collection of sufficient rev- 
enue, or to curb the enthusiasm of the spenders of 
public funds. The reduction of assessments is the 
weapon which farm organizations and other groups 
use, not only in Ohio, but in many places, to force 
reduction of the costs of government. 


The answer to the home-rule argument is found 
in the law which provides for a fixed assessment 
ratio and a variable tax rate. Under any administra- 
tive system control of the rate will remain with the 
local electorate. 


Aside from respect for home rule, there seems to 
be little reason for placing the power of appointment 
of assessors in the hands of any local bodies. There 
is only one organization to which the people of the 
State can ever hope to look for the experience and 
knowledge that is so essential in building up a staff 


of competent assessors. This is, of course, the Tax 
Commission. 


If the writer were vested with dictatorial powers 
he would first provide a tax code in which would 
be laid down the broad principles under which Ohio 
people wish to be taxed, but which would give the 
Tax Commission power, within the scope of those 
principles, to administer the law, and second, he 
would appropriate sufficient funds to make possible 
the enforcement of the law and such regulations as 
the Commission might see fit to set up. 


In the sense of provision for popular control over 
governmental policies, there is nothing undemocratic 
in these suggestions. The people, through their 
representatives have, presumably, written the gen- 
eral rules under which they are to be taxed. These 
rules might be enforced by the state; save in excep- 
tional cases they are not, they cannot, be enforced 
by county governments. 


This may, however, be a misguided interpretation 
of the American concept of democracy. The writer 
is not at all convinced that the majority of the peo- 
ple desire efficient administration of tax laws. The 
‘ American ideal seems, rather, to be a system of 

government under which local electorates may ac- 
cept or reject state laws, and may create efficient 
and economical or lax and costly administration at 
their option. Under this concept the most carefully 
drawn of legislative enactments becomes an artistic 
ideal which, like the smooth perfection of a Hege- 
lian synthesis, provides rich food for the mind of its 
creator without finding a counterpart in the drab 
world of actuality. 


The Special Advisory Committee 
(Continued from page 426) 


of prosecuting an appeal before the Board. But even 
then it might be best to have a petition to the Board 
ready so that it can be filed if the taxpayer sees that 
the 60-day period is about to expire, for that time 
limit is inflexible. The fee for filing a petition with 
the Board is $10, but it gives the taxpayer another 
chance to be heard in case the Committee, in making 
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its decision after the 60-day period, should decide 
against him. 

Where the taxpayer desires consideration of his 
case by the Committee after he receives a deficiency 
notice, he should address his request for considera- 
tion to the Chairman, Special Advisory Committee, 
Room 3338, Internal Revenue Building, Washing- 
ton, D. C. If he prefers a hearing in a field office 
near his residence or place of business, he may re- 
quest it, but the request should be sent to Washing- 
ton, not to the field office. He will be notified by the 
Committee, naming the date and place of the hear- 
ing if he has requested one. If an agreement can be 
reached so that an appearance before the Board is 
unnecessary, so much the better for all concerned. 
But even if the issues are such that a Board hearing 
becomes inevitable, the parties as a result of the 
proceedings had before the Committee may be able 
to stipulate facts that will be of mutual benefit to 
the taxpayer and the Government at a Board hear- 
ing. 

The consideration of tax cases by the Special Ad- 
visory Committee is entirely separate from the Board 
hearing. A file of the taxpayer’s returns, the revenue 
agent’s reports, the conference reports, and all cor- 
respondence with the Bureau is in the hands of the 
Internal Revenue Bureau at Washington, and is all 
available for examination by the Special Advisory 
Committee, as the taxpayer’s complete Bureau file 
goes to the committee member or conferee who 
handles the case. The Board has none of this ma- 
terial, even after the appeal is filed. Its documen- 
tary record consists of only what papers are presented 
to it by the taxpayer as part of his petition or as 
evidence, and what the Commissioner submits as 
evidence. So, any time before the date set by the 
Board for a hearing, the taxpayer and the Commis- 
sioner have an opportunity to reach an agreement 
through the Special Advisory Committee. 


Form of Proceedings 


One of the advantages of consideration by the 
Special Advisory Committee is that, unlike the 
Board of Tax Appeals, it has no rigid rules for pre- 
sentation of cases before it. The taxpayer submits 
his facts and arguments in the form of a brief or in 
any other convenient form, or he may request that 
the Committee review the briefs or arguments al- 
ready presented and hear the taxpayer’s oral argu- 
ments. The Board of Tax Appeals, on the other 
hand, must abide by the rules of evidence applicable 
in courts in equity of the District of Columbia, in 
admitting or excluding evidence before it, and the 
many who have had perfectly good cases thrown out 
because of faulty evidence know how strictly the 
Board does adhere to the rules. 

The hearings before the Committee are also in- 
formal. There is no suggestion of a court in the 
conferences either at Washington or in the field 
offices. Rather, they resemble conferences of busi- 
ness men. And the business man can give an hon- 
est straightforward account of his case without 
being haunted by the apparition of the opposing 
counsel interposing with “I object to the testimony 


of this witness as being incompetent, irrelevant, and 
immaterial.” 
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Ww 


Waivers, 1:34; 5:192; 7:267; 9:342; 


10:376; 
11:415 
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Exchanges of Property, 6:234 


F 
Farmers’ Cooperative Marketing Associations, 
2345 


Federal Estate Tax, 6:236 


G 


Gain or Loss, Determination of, 10:379 

Gasoline ae Fee, Deduction for Iowa Tax, 
11:4 

Gasoline Tax—Oklahoma, 8:307 

Gross Income—Deductions from, 4:149; 6:234; 
6:236; 12:449 


I 


Income from Settlement of War Claims, 6:236 

Income to Lessor from Improvements Made 
by Lessee, 10:379 

Indians, Refund of Taxes, 6:236 
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